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52769

Grant Programs—Law Justice/LEAA requests
public comment on proposed Continuation Policy
for the funding of Juvenile Justice grantees when
private or Federal financial resources cease to be
available; comments by 10-7-80

Food Relief Programs USDA/FNS proposes rules
with regard to effective system of placing able-
bodied food stamp participants into gainful
employment through work registration and job
search; comments by 10-7-80 (Part V of this issue)

Wages Labor/ESA/W&H issues minimum wage
determinations for Federal and Federally assisted
construction (Part III of this issue)

Income Tax Treasury/IRS provides final
regulations concerning individual retirement
accounts

Pensions Labor/PWBP proposes regulations for
reporting and disclosure, and minimum standards
for employee pension benefit plans; comments by
10-7-80

Anti-Inflationary Standards . CWPS issues
questions and answers concerning procedures on
voluntary pay and price standards; effective 8-8-80;
comments by 9-8-80

CONTINUED INSIDE




=

Federal Register / Vol. 45, No. 155 / Friday, August 8, 1980 / Highlights

AT,
/& B\
i
\{)‘Q >

A0

Highlights

FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sundays, or on official holidays),
by the Office of the Federal Register, National Archives and
Records Service, General Services Administration, Washington,
D.C. 20408, under the Federal Register Act (49 Stal. 500, as
amended; 44 U.S.C. Ch. 15) and the regulations of the
Administrative Committee of the Federal Register (1 CFR Ch. I).
Distribution is made only by the Superintendent of Documents,
U.S. Government Printing Office, Washington, D.C. 20402.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.

The Federal Register will be furnished by mail to subscribers,
free of postage, for $75.00 per year, or $45.00 for six months,
payable in advance. The charge for individual copies is $1.00
for each issue, or $1.00 for each group of pages as actually
bound. Remit check or money order, made payable to the
Superintendent of Documents, U.S. Covernment Printing Office,
Washington, D.C. 20402. .

There are no restrictions on the republication of material
appearing in the Federal Register.

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.

52971 Banks and Banking National Consumer
Cooperative Bank provides guidelines to implement
assistance programs, including credit and interest
rate policies for technical assistance delivery;
effective 8-8-80

52821 Blood HHS/FDA proposes to amend biologics

regulations concerning blood and blood
components; comments by 11-6-80

53056 Exports CPSC publishes final rule requiring 30-
day notification prior to exportation of products
failing to comply with CPSC regilations; effective
9-8-80 (Part IV of this issue)

53002, Foods USDA/FSQS, HHS/FDA each issue

§3023 proposals to amend net weight labeling
requirements for certain foods; comments by
11-6-80 (Part I of this issue)

52842 Federal Buildings and Facilities GSA/PBS
proposes provision of guidelines to Federal agencies
for use in improving space utilization; comments by
9-22-80

52773 Horses USDA/APHIS provides for the entry into
the United States of most horses at any port or
airport designated “international” by the U.S,
Customs Service, and a quarantine facility has been
provided; effective 8-8-80

52936 Floodplains Interior/Mines issues flood plains
management and wetlands protection procedures;
effective 8-8-80

52780 Antidumping Commerce/ITA revokes dumping
finding on electric golf carts from Poland; effective
6-11-80

52982 Sunshine Act Meetings
Separate Parts of This Issue

53002 Part Il, USDA/FSQS, HHS/FDA
53034 Part Ill, Labor/ESA

53056 Part 1V, CPSC

53066 Part V, USDA/FNS
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52772
52771

52817

52854

52911

52800

52976

52773

52772

52818

52816

52860

52820

Agricultural Marketing Service
RULES

Grapes (Tokay) grown in Calif.
Lemons grown in Ariz. and Calif.

Agricultural Stabilization and Conservation
Service
PROPOSED RULES
Cotton, extra long staple; 1981 national program;
marketing quota, acreage allotment, ete.
NOTICES
Feed grain donations:
Fort Peck Assiniboine and Sioux Indian Tribes,
Mont.

Agriculture Department

See also Agricultural Marketing Service;
Agricultural Stabilization and Conservation
Service; Animal and Plant Health Inspection
Service; Food and Nutrition Service; Food Safety

* and Quality Service; Rural Electrification

Administration.

NOTICES

Biomass energy development; energy equivalent
quanity of 15 million gallons of ethanol

Air Force Department

RULES

Security qualifications for membership; removal of
CFR Part

Alcohol, Tobacco and Firearms Bureau
NOTICES ¥
Explosives, commerce in; list of explosive materials

Animal and Plant Health Inspection Service

RULES

Animal and poultry import restrictions:
Horses; entry into U.S, at designated
international ports or airports with approved
quarantine facilities

Livestock and poultry quarantine:
Brucellosis

PROPOSED RULES

Animal and poultry import restrictions:
Poultry, game birds, etc.; free flying quail
carcasses from viscerotropic velogenic
Newcastle disease; affected countries

Plant quarantine, domestic:
West Indian sugarcane root borer

Blind and Other Severely Handicapped,
Committee for Purchase from

NOTICES

Procurement list, 1980; additions and deletions (2
documents)

Civil Aeronautics Board

PROPOSED RULES

Air carriers; notice to passengers of conditions of
carriage; contract terms of travel; extension of time

52854

52855
52855
52855

52855

52931

52859

52911
52900

53056

52862
52863
52865
52861
52860

52864
52861

53034

NOTICES
Certificates of public convenience and necessity
and foreign air carrier permits
Hearings, etc.:
Lone Star Airways, Inc., fitness investigation
Spanish Main International Airlines, fitness
investigation
Universal Airlines, Inc., fitness investigation
Senior Executive Service:
Bonus award schedule

Center for Disease Control

NOTICES

Meetings:
Love Canal Epidemiology Work Group:
correction

Commerce Department

See also International Trade Administration;
National Oceanic and Atmospheric Administration.
NOTICES

International standardization, testing, certification,
etc., impact on international trade; conference

Conservation and Solar Energy Office

NOTICES

Biomass energy development:
Energy equivalent quantity of 15 million gallons
of ethanol
Municipal waste energy development plan;
inquiry and meeting

Consumer Product Safety Commission
RULES

Export of products failing to meet CPSC
requirements; notification procedures

Defense Department
See Air Force Department.

Economic Regulatory Administration
NOTICES
Consent orders:
Brown Oil Co.
Da Vinci Co,, Inc.
Natomas North America, Inc.
Gasoline Marketing Advisory Committee; change
National Petroleum Council
Powerplant and industrial fuel use; prohibition
orders, exemption requests, etc.:
Florida Power Corp.
St. Regis Paper Co.

Employment Standards Administration

NOTICES

Minimum wages for Federal and federally-assisted
construction; general wage determination decisions,
modifications, and supersedeas decisions. (Iowa,
Kans., Miss., Mo., Mont., N. Mex., Ohio, Pa., and
Wis.)
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Energy Department 52872 Calaveras County Water District
See Conservation and Solar Energy Office; 52872 Central Maine Power Co.
Economic Regulatory Administration; Federal 52872 Central Vermont Public Service Corp.
Energy Regulatory Commission; Western Area 52873 Copper Valley Electric Association, Inc.
Power Administration. 52873 Hartford Electric Light Co.
52874 Mid Louisiana Gas Co.
Environmental Protection Agency 52876 National Fuel Gas Supply Corp.
PROPOSED RULES 52877 Oklahoma Gas & Electric Co.
Air quality implementation plans; approval and 52866 Phillips Petroleum Co.
promulgation; various States, etc.: 52878 Sea Robin Pipeline Co.
52841 Connecticut; extension of time 52879 Southern Company Services, Inc.
52834 Idaho 52881 Texas Gas Transmission Corp.
Air quality planning purposes; designation of areas: 52882 United Gas Pipe Line Co.
52841 Indiana Natural Gas Policy Act of 1978:
NOTICES 52884, Jurisdictional agency determinations (2
Environmental statements; availability, etc.: 52893 documents)
52912 Agency statements; weekly receipts
Toxic and hazardous substances control: Federal Procurement Policy Office
52911 Premanufacture notification requirements; test NOTICES :
marketing exemption approvals 52976 Procurement; development of uniform system;
Environmental Quality Council hearing$ and inquiry; hearing change
NOTICES
52982 Meetings; Sunshine Act ::g::g HesSIve bystem
Equal Employment Opportunity Commission 52982 Meetings; Sunshine Act (2 documents)
NOTICES
52982 Meetings; Sunshine Act esishadbhic s oo
Prohibited trade practices;
Fonm SORNIUNOEIORS ComNee 52778  C. Itoh & Co. (America), Inc.
, Radio stations; table of assignments: 52776  Ford Motor Co. et al.
52800 California
Television stations; table of assignments: Fiscal Service
52801  Texas NOTICES -
PROPOSED RULES Surety companies acceptable on Federal bonds:
Radio stations; table of assignments: 52978  Unigard Mutual Insurance Co.
52848 Illinois
52846 Kansas Fish and Wildlife Service
52845 Nebraska RULES
52843 Wyoming Endangered and threatened species:
NOTICES 52807 Delta green ground beetle
Hearings, etc.: 52803 Valley elderberry longhorn beetle
52916 Absolutely Great Radio, Inc., et al, PROPOSED RULES
52918 Academy Radio Corp. et al, Endangered and threatened species:
52919 Broadcast West, Inc,, et dl. - 52849 American alligator; special rule
52921 Imperial Valley Magic FM et al.
52920 Lumpkin County Broadcasting Co, et al. Food and Drug Administration
52922 Metropolitan Broadcasting Corp., Inc,, et al. RULES
52922 Peoria Community Broadcasters, Inc., et al. Animal drugs, feeds, and related products:
Radio services special: 52781 Piperazine-carbon disulfide complex boluses and
52916 Land mobile service, public; effect of skip suspension, etc. :
interference on operations at 35 MHz, PROPOSED RULES
investigation; technical memorandum availability Biological products:
5 52821 Blood and blood products; errors and accident
Federal Deposit Insurance Corporation reports; uniform reporting and records
PROPOSED RULES maintenance under good manufacturing practice
Practice and procedure rules; rules
52819 Application files; public access f Food labeling:
53023 Net weight labeling requirements
Federal Energy Regulatory Commission NOTICES
RULES Human drugs:
Public Utility Regulatory Policies Act of 1978: 52931 Neuroleptic drugs; physician labeling
52779 Small power production and cogeneration Medical devices:
facilities; qualifying status; rehearing 52933 Fluorescent Gonorrhea Test-Heated; premarket
NOTICES approval; correction
Hearings, etc.: 52933  Orifice aortic bioprosthesis and orifice valved
52871 Briar-Hydro conduit, modified; premarket approval
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52770

53066

53002

52930

52842

52930

52800

52782

52824

52780

Food and Nutrition Service

RULES

Child nutrition programs:
Meals and free milk in schools; statistical
surveys for special assistance payments; P.R. and
V.1; emergency rule

PROPOSED RULES

Food stamp program:
Work registration and job search procedures

Food Safety and Quality Service

PROPOSED RULES

Meat and poultry inspection, mandatory:
Net weight labeling requirements

General Accounting Office

NOTICES

Regulatory reports review; proposals, approvals,
violations, etc. (CAB)

General Services Administration
PROPOSED RULES
Property management: »
Space utilization; guidelines for Federal agency
programs
NOTICES
Public utilities; hearings, etc.; proposed
intervention:
Maryland Public Service Commission

Health, Education, and Welfare Department
See Health and Human Services Department,

Health and Human Services Department
See Center for Disease Control; Food and Drug
Administration;

Interior Department

See also Fish and Wildlife Service; Land
Management Burean; Mines Bureau; Surface Mining
Office. ¥

NOTICES

Arizona; Central Arizona Project, proposed water
allocations to Indian tribes

Internal Revenue Service

RULES

Excise taxes:
Aerial applicators; claims for payment on tax on
gasoline and special fuels used for farming
purposes; correction

Income and excise taxes:
Individual retirement arrangements, etc.

PROPOSED RULES

Income taxes:
Shareholder requirements relating to electing
small business corporations; hearing

International Trade Administration
RULES
Antidumping:

Electric golf carts from Poland

52856
52857

52945

52802
52803

52941
52941

52946

52069
52068

52968

52935
52934
52934

52934

52947

52975

NOTICES

Scientific articles; duty free entry:
Brooke Army Medical Center et al.
U.S. Naval Research Laboratory et al,

International Trade Commission

NOTICES

Import investigations:
Spring assemblies and components, and methods
for manufacture

Interstate Commerce Commission
RULES
Motor carriers:
Operating rights applications; affiliate carriers;
concurrent submission of control applications
Railroad car service orders; various companies:
Atchison, Topeka & Santa Fe Railway Co.
NOTICES
Motor carriers:
Intercorporate hauling operations; intent to
engage in
Temporary authority applications; correction

Justice Department :
See also Law Enforcement Assistance
Administration.
NOTICES
Authority delegations: :
Counsel on Professional Responsibility; “Billy”
Carter investigation

Labor Department
See also Employment Standards Administration;
Pension and Welfare Benefit Programs Office.
NOTICES
Adjustment assistance:
Central Transport, Inc., et al.
Firestone Tire & Rubber Co.
Committees; establishment, renewals, terminations,
etc.: ’ -
Employee Welfare and Pension Benefit Plans
Advisory Council; request for nomination

Land Management Bureau
NOTICES
Coal leases, exploration licenses, etc.:

Kentucky
Exchange of public lands for private land:

Arizona; correction
Meetings:

Richfield District Advisory Council
Withdrawal and reservation of lands, proposed,
etc.:

Oregon

Law Enforcement Assistance Administration
NOTICES
Grants solicitation; competitive research;
Juvenile Justice and Delinquency Prevention Act
programs; continuation policy; inquiry

Management and Budget Office
See also Federal Procurement Policy Office.
NOTICES

Senior Executive Service Performance Review
Board; membership
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Mines Bureau Surface Mining Office
NOTICES PROPOSED RULES
52936 Floodplain management and wetlands protection; Permanent program submission; various States:
final procedures 52834 Ohio; public disclosure of comments
National Consumer Cooperative Bank Trade Representative, Office of the United States
_ NOTICES NOTICES
52971 Credit, interest rate, low income definition, and 52978 Generalized System of Preferences; articles
technical assistance policies considered in trade negotiations or eligible for
duty-free treatment
National Oceanic and Atmospheric
Administration Treasury Department
RULES See Alcohol, Tobacco and Firearms Bureau; Fiscal
Fishery conservation and management: Service; Internal Revenue Service.
52810 Atlantic herring
PROPOSED RULES Wage and Price Stability Council
Tuna, Atlantic fisheries: RULES
52853 Bluefin tuna; environmental impact statement 52769 Pay and price standards; questions and answers on
NOTICES procedural rules
52859 Emergency striped bass research study; availability
of action plan Western Area Power Administration
NOTICES
National Science Board Power rate adjustments:
52982 Meetings; Sunshine Act 52900  Colorado River Storage Project, proposed interim;
inquiry
National Science Foundation
NOTICES )
52974 Advisory committee reports; availability —
52974 Part-time career employment for Federal
employees; proposed implementation; inquiry MEETINGS ANNOUNCED IN THIS ISSUE
National Transportation Safety Board COMMERCE DEPARTMENT
NOTICES »
; . Office of the Secretary—
52983 Meetings; Sunshine Act 52859 Conference on U.S. International Standardization,
Testing, Certification and Related Matters, and
= :ou:‘::e:sr Regutatory Commission Their Implications Under Trade Agreements Act of
Applications, etc.: 1979, 10-15 and 10-16-80
52975 Duke Power Co. ENERGY DEPARTMENT
Conservation and Solar Energy Office—
Pension and Welfare Benefit Programs Office 52900 Municipal Waste-to-Energy Development Plan,
Employee benefit plans, etc.: G
52824 Multiple employer plans; individual benefit Economic Regulatory Administr?tion—
' reporting and recordkeeping 52860 Emergency Preparedness Committee of the
NOTICES National Petroleum Council, 8-22-80
Employee benefit plans: NTER RTMENT
52949-  Prohibition on transactions; exemption ;.and 'l?d';rgeg:?nent Tt
52967 g:‘::;;eg::gf' applications, hearings, etc. (12 52934 Richfield District Advisory Council, 9-9 and
52949 Prohibition on transactions; exemption §-10-50
proceedings, applications, hearings, etc.;
b, RESCHEDULED MEETINQS
ENERGY DEPARTMENT
Personnel Management Office Economic Regulatory Administration—
RULES ; 52861 Gasoline Marketing Advisory Committee,
52769 Privacy Act; implementation scheduled for 8-20 and 8-21-80, changed to 8-21
Voting rights program: and 8-22-80
52800 Georgia
HEALTH AND HUMAN SERVICES DEPARTMENT
Rural Electrification Administration Disease Control Center—
NOTICES ) 52931 Love Canal Epidemiology Work Group, scheduled
Environmental statements; availability, etc.: ¥ for 8-11-80, changed to 8-20-80
52854  Cajun Electric Power Cooperative, Inc., et al.
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HEARINGS

INTERIOR DEPARTMENT
Land Management Bureau—

52935 Coal Lease Applications, 8-28-80

TREASURY DEPARTMENT
Internal Revenue Service—

52824 Shareholder requirements relating to electing small
business corporations, 10-8-80

RESCHEDULED HEARING

MANAGEMENT AND BUDGET OFFICE
52976 Uniform Procurement Policy, Washington, D.C.
only, was 9-11 and 9-12-80, rescheduled for 9-9-80

CONSUMER SUBJECT LISTING

The following items have been identified by the
issuing agency as documents of particular
consumer interest. This listing highlights the broad
subject area of consumer interest followed by the
specific subject matter of the document, issuing
agency, and document category. For the page
reference, please refer to the appropriate agency in
today's table of contents.

BANKING
Consumer cooperative credit and interest rates
policies; National Consumer Cooperative Bank;
Notices.
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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 297

Protection of Privacy in Personnel
Records

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: This document revises the
Office of Personnel Management's
regulations implementing the Privacy
Act. It reflects changes the Office has
made to the numerical designations of
its Privacy Act systems of records and
has no impact on agencies or the public.
EFFECTIVE DATE: August 8, 1980.

FOR FURTHER INFORMATION CONTACT:
William H. Lynch, Work Force Records
Management Branch, Agency
Compliance and Evaluation. (202) 254-
9778.

SUPPLEMENTARY INFORMATION: The
Office published revised 5 CFR Part 297
in the Federal Register of November 9,
1979, (44 FR 65031). Those regulations
contain, at § 297.304, the title of the
system of records and a description of
the records to be exempt, where the
Office is claiming an exemption under
the Privacy Act. When the Office
adopted its various Privacy Act systems
of records there occurred several
changes to the numerical designation of
the system notices. Therefore, changes
to those numerical designation in the
Office’s regulations are necessary so
that the regulations will be fully
consistent with the system notices.

The changes to the regulations have
no impact on agencies or the public and
are considered, under E.O. 12044, “non-
significant” in character and scope.
Further, under provisions of 5§ U.S.C.
553(d)(3), the Director, Office of
Personnel Management, finds good

cause exists to waive the 30-day notice
requirement in rulemaking. Thus, these
changes are effective immediately.
Office of Personnel Management.

Beverly M. Jones,

Issuance System Manager.

§ 297.304 [Amended]

Accordingly 5 CFR 297.304(b) is
amended as follows:

(1) The introductory text of
§ 297.304(b)(1) is revised to read as

follows:
(b) * w

(1) Administrative Law Judge

Applicant Records (OPM/CENTRAL-8).

(2) The introductory text of
§ 297.304(b)(2) is revised to read as

follows:
(b) . * &

(2) Litigation and Claims Records
(OPM/CENTRAL-7).

(3) The introductory text of
§ 297.304(b)(3) is revised to read as

follows:
(b) * & »

(3) Privacy Act/Freedom of
Information Case Records (OPM/
CENTRAL-8).

(4) The introductory text of
§ 297.304(b)(4) is revised to read as

follows:

) L B
(4) Personnel Investigations Records
(OPM/CENTRAL-9).
(5) The introductory text of
§ 297.304(b)(5) is revised to read as

follows:
(b] * h

(5) Presidential Management Intern
Program Records (OPM/CENTRAL-11),
(1) The introductory text of
§ 297.304(b)(1) is revised to read as
follows:
- . - - L]
(Sec. 3, Pub. L. 93-579, 88 Stat. 1896 (5 U.S.C.
552a))
[FR Doc. 80-23074 Filed B~7-80; 8:45 am]
BILLING CODE 6325-01-M

COUNCIL ON WAGE AND PRICE
STABILITY

6 CFR Part 706

Anti-Inflationary Pay and Price
Standards; Questions and Answers on
Procedures

AGENCY: Council on Wage and Price
Stability.

ACTION: Questions and Answers on
Procedural Rules.

SUMMARY: The third year of the
voluntary pay and price standards is
scheduled to begin on October 1, 1980.
However, the third program year for
some compliance units will begin before
that date. To assist these units in
planning their operations, the Council is
publishing a Question and Answer
which allows such compliance units to
extrapolate the second-year pay and
price standards into their third program

year.
In addition, the Council is issuing a
Question and Answer advising
providers of medical and dental
insurance receiving between $100 and
$250 million in premiums from such
insurance to file a report of inflation
trend factors with the Council by
September 1, 1980.
DATES: These Questions and Answers
are effective August 8, 1980. Written
comments may be submitted by
September 8, 1980.
ADDRESS: Written comments should be
submitted to the Office of General
Counsel, Council on Wage and Price
Stability, 600 17th Street NW.,
Washington, D.C. 20506.
FOR FURTHER INFORMATION CONTACT:

Office of Price Monitoring

Energy, Chemicals, and Rubber—Larry
Forest: (202) 456-7747.

Health, Insurance, Regulated Industries,
and Services—Arthur Corazzini: (202)
456-7730.

Construction and Construction
Materials—Joseph Lackey: (202) 456~
7156.

Food, Agriculture, and Trade—Stephen
Hiemstra; (202) 456-7740.

Metals, Machinery, and Equipment—
Eugene Roberts: (202) 456-7784.

Exceptions—Walter Leibowitz/David
Wagner: (202) 456-7733.

Office of Pay Monitoring
Lucretia Tanner: (202) 456-7103.
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Homer Jack: (202) 456-7180.
Richard Mullins: (202) 456-7180.

Office of General Counsel

Price Matters—Renee Fox or Ed Finklea:

(202) 456-6286
Pay Matters—Daniel Duff: (202) 456~

6210; Jane Campana; (202) 456-6210
SUPPLEMENTARY INFORMATION: On July
11, 1980, the Council published an /ssues
Paper soliciting comments on the design
of the third year of the pay and price
standards. (45 FR 47052). The third year
of the pay and price standards for most
compliance units will begin on or after
October 1, 1980. However, the Council is
aware that the third program year for
some compliance units begins before
October 1, 1980. In order to assist these
compliance units, the Council is
allowing them to assume, for compliance
purposes, that the second-year
standards will be extrapolated into the
third program year. This assumption
may be used only by compliance units
whose third program year begins before
October 1, 1980.

The second Question and Answer
clarifies that, consistent with the
lowering of the general reporting
threshold in § 706.22 to cover companies
in the $100 million to $250 million annual
sales range (45 FR 18365; March 21,
1980), providers of medical and dental
insurance having annual premiums from
such insurance in that range should file
a report of inflation trend factors with
the Council by September 1, 1980.
Medical and dental insurance providers
having $250 million or more in premiums
from such insurance were previously
requested to file such reports (45 FR
14840; March 7, 1980).

Issued in Washington, D.C., August 5, 1980.
W. Kip Viscusi,

Deputy Director, Council on Wage and Price
Stability.

Accordingly, the Council has adopted
the following Questions and Answers,
which will be added to 6 CFR Part 706 _
Section III, as A.4, and B.26 respectively:

I11. Procedures
A. General Provisions

Q.4 If a compliance unit's third
program year begins before October 1,
1980, what should it assume for
purposes of complying with the pay and
price standards?

A. Such a compliance unit should
extrapolate the second-year pay and
price standards into its third program
year. If differences between the second-
year and third-year standards cause
such a compliance unit to be out of
compliance, it will be given a
reasonable period to bring itself into

compliance with the third-year
standards. If, however, the unit can
demonstrate that a good-faith reliance

on the continuation of the second-year

standards makes a conforming change
unduly burdensome, appropriate
adjustments to the applicable limitation
may be made.

B. Reports and Notifications

Q.26 Should providers of medical
and dental insurance that received $100
million or more but less than $250
million in premiums for such insurance
during calendar-year 1979 report their
inflation trend factors for the 1980
program year to the Council?

A. Yes. This report should be
submitted by September 1, 1980.

[FR Doc. 80-23988 Filed 8-7-80; 8:45 am)
BILLING CODE 3175-01-M

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

7 CFR Part 245
[Amdt. No. 18]

Determining Eligibility for Free and
Reduced Price Meals and Free Milk in
Schools

AGENCY: Food and Nutrition Service,
USDA.

AcTiON: Emergency final rule.

SUMMARY: This emergency final
regulation amends Part 245 to allow
Puerto Rico and the Virgin Islands to
conduct statistical surveys every three
years to establish percentages of
students eligible for free and reduced
price meals and free milk. These *
percentages will be applied for a period
of three years against the total monthly
counts of meals/milk served to
determine monthly claims for Specml
Assistance payments.

EFFECTIVE DATE: July 1, 1980.

FOR FURTHER INFORMATION CONTACT:
Stanley C. Garnett, Chief, Policy and
Program Development Branch, School
Programs Division, Food and Nutrition
Service, U.S, Department of Agriculture,
Washington, D.C. 20250, (202) 447-9065.
A Final Impact Statement has been
prepared and is available on request
from the address identified above.
SUPPLEMENTARY INFORMATION:

Administrative Procedures

This emergency final action has been
reviewed under USDA procedures
established in Secretary's Memorandum
1955 to implement Executive Order
12044, and has been classified “not
significant”, Robert Greenstein,

Administrator, Food and Nutrition
Service, has determined that an
emergency situation exists which
warrants publication without
opportunity for a public comment period
on this emergency final action and
because it affects only two State
agencies and has been developed as a
result of their request. It simply revises
and extends the time frame of a present
procedure that was previously subjected
to public comment. In addition, the new
provision of Pub. L. 95-166, “'Special
Assistance”, for which this alteration is
a basis is currently an interim regulation
printed on June 8, 1979 at 44 FR 33048
upon which public comments have been
taken. It is expected that any changes
which may occur in the Special
Assistance interim regulation resulting
from comments will not substantially
impact on this regulation. Both
provisions are designed to reduce
paperwork.,

Further, pursuant to the
administrative procedure provisions in 5
U.S.C. 558, it is found upon good cause
that notice and other public procedure
with respect to this emergency final
action are impracticable and contrary to
the public interest; and good cause is
found for making this emergency final
action effective less than 30 days after
publication of this document in the
Federal Register. Comments will
continue to be invited until October 6,
1980 and this emergency final action will
be scheduled for review.

Interim Regulatory Provision

The National School Lunch Act and
the Child Nutrition Act of 1966 provide
that children in schools participating in
the National School Lunch and School
Breakfast Programs shall be served
meals free or at a reduced price if their
family size and income is at or below
levels established annually by the
Secretary of Agriculture. In addition to
the general financial assistance which
USDA provides for all meals served to
children, schools receive special Federal
financial agsistance for each meal
served free or at a reduced price to
eligible children. 7 CFR Part 245
establishes procedures for determining a
child's eligibility for free or reduced
price meals. The School Food Authority
determines eligibility on the basis of an
application executed by the child’s
family, stating family size and income.
The School Food Authority may claim
special assistance reimbursement only
for meals served to children determined
to be eligibile for free or reduced price
meals on the basis of the application.

In Puerto Rico and the Virgin Islands,
all children in schools under the State
agencies' jurisdiction are served meals
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without charge, and the costs of meals/
milk served free to children that would
not qualify for such benefits because
their family size and income data
exceeded the Secretary’s Income
Guidelines would be borne by funds
from sources within the State. Therefore,
all children receive free benefits and
thus are not directly affected by
eligibility determinations.

Eligibility must be established only to
determine the amount of special
assistance (Section 11) reimbursement
to be claimed by the School Food
Authority,

In 1976, in response to requests by
these two State agencies, the
Department proposed that annual
statistical surveys, rather than
individual applications, be permitted in
the Virgin Islands and Puerto Rico to
determine the numbers of needy
children in these States, The State
agency would use the percentage of free,
reduced price and non-needy children
resulting from this survey rather than
meal counts by need category, to
withdraw special assistance funds from
its Letter of Credit.

The Department received only three
public comments on the proposed rule,
which was published December 14, 1976
(41 FR 54493). Because no significant
opposition was voiced in the comments,
the rule was published in final form on
April 22, 1977 (42 FR 20810) as
Amendment 11 to 7 CFR Part 245,

Subsequently, Section 9 of Pub. L. 95~
166, enacted on November 10, 1977,
provided that schools serving all meals
without charge may, at their option,
establish a child’s eligibility once every
three years rather than once a year as
required previously. On the basis of this
statutory change, Puerto Rico and the
Virgin Islands requested permission to
conduct their statistical survey once
every three years, rather than once a
year.

The Department believes that this
procedure agrees with the intent of
Pub. L, 95-166 to reduce State, Federal
and local paperwork and expense, and
provides satisfactory accountability for
Federal funds. The annual survey
conducted over the last three years in
Puerto Rico and the Virgin Islands show
only minor variations from year to year
in eligibility percentages; the percent of
children in the paid category has varied
only one to two percent. Therefore, the
Department believes that use of a
triennial survey would not substantially
affect Federal expenditures, will not
adversely affect operations, and will
have the impact of reducing program
paperwork.

Accordingly, § 2454 is revised to
read as follows:

§ 245.4 Exceptions for Puerto Rico and
the Virgin Islands.

Because the State agencies of Puerto
Rico and the Virgin Islands provide free
meals and milk to all children in schools
under their jurisdiction, regardless of the
economic need of the child’s family, they
are not required to make individual
eligibility determinations or publicly
announce eligibility criteria. Instead,
such State agencies may use a statistical
survey to determine the number of
children eligible for free or reduced
price meals and milk on which a
percentage factor for the withdrawal of
special cash assistance funds will be
developed subject to the following
conditions:

(a) State agencies shall conduct a
statistical survey once every three years
in accordance with the standards
provided by FNS;

(b) State agencies shall submit the
survey design to FNS for approval
before proceeding with the survey;

(c) State agencies shall conduct the
survey and develop the factor for
withdrawal between July 1 and
December 31 of the first school year of
the three year period;

(d) State agencies shall submit the
results of the survey and the factor for
fund withdrawal to FNS for approval
before any reimbursement may be
received under that factor;

(e) State agencies shall keep all
material relating to the conduct of the
survey and determination of the factor
for fund withdrawal in accordance with
the record retention requirements in
§ 210.8(e)(14) of this chapter;

(f) Until the results of the triennial
statistical survey are available, the
factor for fund withdrawal will be based
on the most recently established
percentages. The Department shall make
retroactive adjustments to the States’
Letter of Credit, if appropriate, for the
year of the survey;

(g) If any school in these States
wishes to charge a student for meals, the
State agency, School Food Authority
and school shall comply with all the
applicable provisions of this Part and
Parts 210, 215 and 220 of this chapter.

(Catalog of Federal Domestic Assistance
Number 10.555)
(Sec. 9, Pub. L. 85-166, 91 Stat 1336 (42 U.S.C.
1759a).

Dated: August 1, 1980.
Carol Tucker Foreman,

Assistant Secretary for Food and Consumer
Services.

[FR Doc. 80-23745 Filed 8-7-80; 8:45 am)

BILLING CODE 3410-30-M

Agricultural Marketing Service

7 CFR Part 910

[Lemon Regulation 264]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market
during the period August 10-186, 1980.
Such action is needed to provide for
orderly marketing of fresh lemons for
this period due to the marketing
situation confronting the lemon industry,

EFFECTIVE DATE: August 10, 1980.

FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, 202-447-5975.

SUPPLEMENTARY INFORMATION: Findings.
This regulation is issued under the
marketing agreement, as amended, and
Order No. 810, as amended (7 CFR Part
910), regulating the handling of lemons
grown in California and Arizona. The
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674). The action is based upon the
recommendations and information
submitted by the Lemon Administrative
Committee, and upon other information.
It is hereby found that this action will
tend to effectuate the declared policy of
the act.

This action is consistent with the
marketing policy for 1979-80 which was
designated significant under the
procedures of Executive Order 12044.
The marketing policy was recommended
by the committee following discussion
at a public meeting on July 8, 1980. A
final impact analysis on the marketing
policy is available from Malvin E.
McGaha, Chief, Fruit Branch, F&V AMS,
USDA, Washington, D.C. 20250,
telephone 202-447-5975.

The committee met again publicly on
August 5, 1980, at Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and recommended a quantity of
lemons deemed advisable to be handled
during the specified week. The
committee reports the demand for
lemons is easier.

It is further found that there is
insufficient time between the date when
information became available upon
which this regulation is based and when
the action must be taken to warrant a 60
day comment period as recommended in
E.O. 12044, and that it is impracticable
and contrary to the public interest to




52772

Federal Register / Vol. 45, No. 155 / Friday, August 8, 1980 / Rules and Regulations

give preliminary notice, engage in public
rulemaking, and postpone the effective
date until 30 days after publication in
the Federal Register (5 U.S.C. 553). It is
necessary to effectuate the declared
purposes of the act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

§910.564 Lemon Regulation 264.

Order. (a) The quantity of lemons
grown in California and Arizona which
may be handled during the period
August 10, 1980, through August 16, 1980,
is established at 250,000 cartons.

(b) As used in this section, “handled"
and “carton(s)”" mean the same as
defined in the marketing order.

{Secs. 1-19, 48 Stat. 31, as amended; 7 US.C.
601-674)

Dated: August 6, 1980

Charles R. Brader,

Director, Fruit and Vegetable

Division, Agricultural Marketing Service.
[FR Doc. 80-24185 Filed 8-7-80; 1:42 pm)

BILLING CODE 3410-02-M

7 CFR Part 926

[Tokay Grape Regulation 16]

Tokay Grapes Grown in San Joaquin
County, Calif.

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This regulation requires fresh
shipments of Tokay grapes grown in San
Joagquin County, California, to meet the
specification of the U.S. No. 1 Table
Grape grade, and the containers to be
marked with the Federal-State lot stamp
number. These requirements are
necessary to assure shipments of
satisfactory quality Tokay grapes in the
interest of producers and consumers.
EFFECTIVE DATE: August 14, 1980,
through September 30, 1980.

FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, Chief, Fruit Branch
F&V, AMS, USDA, Washington, D.C.
20250, telephone 202-447-5975. The Final
Impact Statement relative to this final
rule is available upon request from the
above named individual.
SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA procedures established in
Secretary’s Memorandum 1955 to
implement Executive Order 12044, and
has been classified “not significant.”
This regulation is issued under the
marketing agreement, as amended, and
Order No. 926, as amended (7 CFR Part

926), regulating the handling of Tokay
grapes grown in San Joaquin County,
California. The agreement and order are
effective under the Agricultural
Marketing Act of 1937, as amended (7
U.S.C. 601-674). This action is based
upon the recommendation and
information submitted by the Industry

. Committee, established under the order,

and upon other available information. It
is hereby found that this regulation will
tend to effectuate the declared policy of
the act.

. The committee estimates that 1980
production of Tokay grapes will be
about 119,140 tons, and fresh shipments
are estimated at 17,250 tons. The grade
and container marking requirements are
necessary to prevent the shipment of
fresh Tokay grapes of a lesser quality
than specified and to provide ample
supplies of good quality fruit in the
interest of producers and consumers.
The requirements are that such grapes
meet the grade and size specifications of
U.S. No. 1 Tables Grapes and that. at
least 30 percent, by count, of the berries
in the lower 25 percent, by count, of
each bunch shall show characteristic
color. The requirement for more even
distribution of color is included to
assure the availability to consumers of
Tokay grapes of satisfactory quality.
Each container of such grapes must bear
a Federal-State Inspection Service lot
stamp number in plain letters and
figures on one outside end. Compliance
with the container marking requirement
will verify inspection, thus assuring
compliance with the quality
requirements specified herein.

This action was recommended at a
public meeting at which all present
could state their views. There is
insufficient time between the date when
information became available upon
which this regulation is based and when
the action must be taken to warrant a
60-day comment period as
recommended in E.O. 12044, and it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemarking, and
postpone the effective date until 30 days
after publication thereof in the Federal
Register (5 U.S.C. 553). It is necessary to
effectuate the declared purposes of the
act to make these regulatory provisions
effective as specified, and handlers have
been apprised of such provisions and
the effective time. A notice will be
published as soon as possible in the
Federal Register providing further
opportunity for public comment on the
regulation and a proposal to extend its
effective time for the balance of the
shipping season.

Therefore, § 926.317 is added to read
as follows: (§ 926.317 expires September
30, 1980, and will not be published in the
annual Code of Federal Regulations).

§926.317 Tokay Grape Regulation 16.

(a) During the period August 14, 1980,
through September 30, 1980, no handler
shall ship:

(1) Any Tokay grapes grown in the
production area which do not meet the
grade and size specifications of U.S. No.
1 Table Grapes and the following
additional requirement; Of the 25
percent, by count, of the berries of each
bunch which are attached to the lower
part of the main stem, including laterals,
at least 30 percent, by count, shall show
characteristic color; and

(2) Any container of Tokay grapes
grown in the production area, unless
such container bears, in plain letters
and figures on one outside end, a
Federal-State Inspection Service lot
stamp number showing that such grapes
have been inspected in accordance with
the established grade set forth in this
section. %

(b) Definition. As used herein, the
terms "handler,” “ship,” and
“production area” shall have the same
meaning as when used in the amended
marketing agreement and order; “U.S.
No. 1 Table Grapes” and “characteristic
color” shall have the same meaning as
when used in the United States
Standards for Tokay Grapes (7 CFR
2851.880-912),

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674).
Dated: August 5, 1980.
Charles R. Brader,
Director, Fruit and Vegetable Division,
Agricultural Marketing Service.
[FR Doc. 80-23986 Filed 8-7-80; 845 am)
BILLING CODE 3410-02-M

Animal and Plant Health Inspection
Service

9CFRPart78

Brucellosis Areas
AGENCY: Animal and Plant Health

- Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: These amendments add the
county of Orange in Florida to the list of
Modified Certified Brucellosis Areas
and deletes such county from the list of
Certified Brucellosis-Free Areas. It has
been determined that this county
qualifies only to be designated as a
Modified Certified Brucellosis Area. The
effect of this action will provide for
more restrictions on cattle and bison
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-moved interstate from this area. These
amendments also add the county of
Hernando in Florida to the list of
Modified Certified Brucellosis Areas
and delete such county from the list of
Noncertified Areas because it has been
determined that this county now
qualifies as a Modified Certified
Brucellosis Area. The effect of this
action will provide for less restrictions
on cattle and bison moved interstate
from this area.

EFFECTIVE DATE: August 8, 1980.

. FOR FURTHER INFORMATION CONTACT:

Dr. A. D. Robb, USDA, APHIS, VS,
Room 805, 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-8713.
SUPPLEMENTARY INFORMATION: A
complete list of brucellosis areas was
published in the Federal Register (45 FR
44253-44256) effective July 1, 1980, These
amendments add the county of Orange
in Florida to the list of Modified
Certified Brucellosis Areasin § 78.21
and delete this county from the list of
Certified Brucellosis Free Areas in
§ 78.20, because it has been determined
that this county now comes within the
definition of a Modified Certified
Brucellosis Area contained in § 78.1(m)
of the regulations, These amendments
add the county of Hernando in Florida
to the list of Modified Certified
Brucellosis Areas in § 78.21 and delete
such county from the list of Noncertified
Areas in § 78.22 because it has been
determined that such county now
qualifies as a Modified Certified
Brucellosis Area. This list is updated
monthly and reflects actions taken
under criteria for designating areas
according to brucellosis status.
Accordingly, Part 78, Title 9, Code of
Federal Regulations, is hereby amended
in the following respects:

§78.20 [Amended]
1. In § 78.20, paragraph (b) is amended
by deleting: Florida. Orange. :

§78.21 [Amended]
2. In § 78.21, paragraph (b) is amended
by adding: Florida. Hernando, Orange.

§ 78.22 [Amended]

3.In § 78.22, paragraph (b) is amended
by deleting: Florida. Hernando.

(Secs. 47, 23 Stat. 32, as amended; secs. 1
and 2, 32 Stat. 791-792, as amended; sec. 3, 33
Stat, 1265, as amended; sec. 2, 85 Stat, 693;
and secs, 3 and 11, 76 Stat. 130, 132; 21 U.S.C.
111-113, 114a-1, 115, 117, 120, 121, 125, 134b,
134f, 37 FR 28464, 28477; 38 FR 19141, 9 CFR
78.25)

The amendment designating areas as
Modified Certified Brucellosis Areas
imposes restrictions presently not
imposed on cattle and bison moved from
that area in interstate commerce. The

restrictions are necessary in order to
prevent the spread of brucellosis from
such area.

Therefore, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that notice and other public procedure
with respect to this final rule are
impracticable and contrary to the public
interest and good cause is found for
making this final rule effective less than
30 days after publication of this
document in the Federal Register.

Further, this final rule has not been
designated as “significant,” and is being
published in accordance with the
emergency procedures in Executive
Order 12044 and Secretary’s
Memorandum 1955, It has been
determined by Paul Becton, Director,
National Brucellosis Eradication
Program, APHIS, VS, USDA, that the
emergency nature of this final rule
warrants publication without
opportunity for public comment and
preparation of an impact analysis
statement at this time.

This final rule will be scheduled for
review under provisions of Executive
Order 12044 and Secretary's
Memorandum 1955.

Done at Washington, D.C., this 31st day of
July 1980.
Pierre A. Chaloux, -
Deputy Administrator, Veterinary Services.
{FR Doc. 80-23634 Filed 8-7-80; 8:45 am|
BILLING CODE 3410-34-M

9 CFR Part 92

Importation of Animals

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: This document amends the
regulations to permit the entry of horses,
except horses from or that have
transited countries where African
horsesickness exists; into the United
States at any port designated by the U.S.
Customs Service as an international port
or airport when a quarantine facility has
been provided by the importer or his
agent and has been approved in
advance by the Deputy Administrator.
This action is taken in response to
requests made by importers who prefer
to have their horses enter the United
States as close to their final destination
as possible in order to minimize stress
and interruption in training schedules.
This action provides procedures
whereby horses may enter the United
States at additional international ports
and airports.

EFFECTIVE DATE: September 8, 1980.

FOR FURTHER INFORMATION CONTACT:
Dr. D. E. Herrick, USDA, APHIS, VS,
Federal Building, Room 815, Hyattsville,
MD 20782 (301) 436-8170. The Final
Impact Statement describing the options
considered in developing this final rule
and the impact of implementing each
option is available on request from
Program Services Staff, Room 870,
Federal Building, 6505 Belcrest Road,
Hyattsville, Maryland 20782, 301-436-
8695.

SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA procedures established in
Secretary’s Memorandum 1955 to
implement Executive Order 12044, and
has been classified “significant.”

There was published in the Federal
Register, on August 4, 1978 (43 FR 34490~
84493), a proposal to amend the
regulations to permit the entry of horses,
except horses from or that have
transited countries where African
horsesickness exists, into the United
States at any port designated by the
United States Customs Service as an
international port or airport when a
quarantine facility has been provided by
the importer or his agent and has been
approved in advance by the Deputy
Administrator.

The document provided a comment
period to expire August 19, 1978, which
comment period was later extended to
expire October 10, 1978, (43 FR 40037
dated September 8, 1978).

A total of 45 comments were received,
23 of which opposed the proposal, 20
were favorable, and 2 did not pertain to
the proposal. Of the 20 comments
generally in favor of the proposal, 2
suggested that the Department clarify
the provision that the owner, importer or
shipping agent be responsible for the
financial requirements. The Department
believes that proposed § 92.11(d)(2)
clearly states that the cost of the facility
and all maintenance and operation costs
of the facility shall be borne by the
importer. Therefore, these comments are
not being adopted.

One comment suggested that the costs
be borne by the Federal Government. As
stated in the proposal, the Department
does not have the funds to operate or
maintain such additional quarantine
facilities. Therefore, this comment is not
being adopted.

Two comments recommended a user
fee for the facility. The proposal
required that the cost and all
maintenance and operation costs of the
facility be borne by the importer. The
Department believes that this
constitutes adequate protection against
added costs to the Department created
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by additional quarantine facilities which
may be approved pursuant to this final
rule and serves the purpose of a user
fee. Therefore, these comments are not
being adopted.

The remaining favorable comments
endorsed the proposal without specific
suggestions. :

Of the 23 comments opposing the
proposal, most contained more than one
objection. Sixteen comments opposed
the proposal on the grounds that the use
of additional quarantine facilities would
increase the threat of disease and some
of these specifically stated that the
release of horses during quarantine for
exercise or training or any other reason
constitutes an unwarranted risk of the
spread of disease.

In light of these comments, the
Department is amending the proposal to
minimize the threat of the introduction
of disease which may result from the
use of additional quarantine facilities
approved pursuant to this final rule.
Specifically, proposed
§ 92.11(d)(3)(iv)(B)(2) and (2) would have
permitted the temporary release of
horses for training or exercise from the
approved quarantine facility. Because of
the additional risk of the spread of
disease caused by the release of horses
from the facility, this final rule deletes
the provisions in proposed
§ 92.11(d)(3)(iv)(B)(2) and (2) which
would have permitted such release. It
should be noted however, that horses
may be exercised inside a quarantine
facility. Further, this final rule
redesignates the paragraphs in proposed
§ 92.11(d)(3)(iii) and adds a new
paragraph, § 92.11(d)(3)(iii)(B) to require
that all feed and bedding used for horses
in approved quarantine facilities shall
originate from an area not under
quarantine because of cattle fever ticks.
The areas which are under quarantine
for cattle fever ticks are set forth in Title
9, Code of Federal Regulations, sections
72.3 and 72.5, This final rule also
requires that the feed and bedding be
stored in the approved quarantine
facility. The Department believes that
these requirements will reduce the risk
of spread of disease since cattle fever
ticks are the vectors of various diseases.
The requirement that the feed and
bedding be stored in the facility is
necessary to ensure that the feed and
bedding does not become infested with
such ticks prior to being moved into the
approved quarantine facili&vl.

Ten comments opposed the proposal
because the additional quarantine
facilities would require services from
the Department and would constitute a
strain on the Department's personnel.
The Department agrees with these
comments and has amended proposed

§ 92.11(d)(2) to make approval of any
additional quarantine facility or use
thereof contingent upon a determination
- by the Deputy Administrator that
adequate personnel are available to
provide services required by the facility.

Six comments opposed the proposal
because of the cost of equipment which
would be required to dispose of reactor
animals and animal carcasses. Past
experience at import facilities indicates
that the percentage of animals that react
to tests administered by the Department
is very low and there are very few
animals that die in animal import
facilities. Therefore, equipment for
disposal of such animals or animal
carcasses will not be needed very often.
Further, commercial facilities may be
used where they are available.

Six comments opposed the proposal
because of the additional costs in
transporting horses to their destination
prior to their being revealed as affected
with disease. Although there may be
significant additional costs associated
with moving horses to additional
quarantine facilities located at their
destination, the risk that a horse may be
found affected with disease is one that
an importer must bear. This final rule
does not require that an importer move
horses to additional quarantine facilities
near destination, Such an importer may
use available space at quarantine
facilities provided by the Department or
at the port of entry. In either case,
anyone who presents an animal for
entry bears the risk that such animal
may be affected with disease and
denied entry.

Six comments opposed the proposal
because of the difficulties in managing
such approved quarantine facilities.
These comments indicate that it would
be difficult to find personnel trained in
quarantine procedures to provide
adequate security, The Department has
had many years of experience managing
import quarantine facilities and
concludes that such difficulties are not
likely to occur. No special detailed
training of such personnel will be
required. In this regard, it must be noted
that the facility will be under the general
supervision of a Veterinary Services
veterinarian. The Department has found
security to present no problems under
this arrangement. These comments also
indicated that it would be difficult to
ensure that persons in contact with
horses inside the facility do not come
into contact with horses outside the
facility. The Department agrees that this
requirement may be difficult to enforce.
However, this requirement is necessary
to minimize the risk of disease spread.

One comment opposed the proposal
because it would be more difficult for

the Department to keep records
regarding the location of imported
horses because of the increased number
of quarantine stations. The Department
disagrees with this comment and does
not anticipate any difficulty in this
regard based on its experience.

Two comments opposed the proposal
because no procedures were provided
for denial of approval. The Department
disagrees with these comments.
Proposed § 92.11(d)(2) provides
circumstances under which the approval
of a quarantine facility could be refused
or withdrawn by the Deputy
Administrator. The proposal also
requires that an operator of a facility be
informed of the reasons for the
withdrawal of approval or refusal to
grant approval and the proposal further
provides an operator with an
opportunity to present his view thereon.,
If there is a conflict as to a material fact
a hearing shall be held to resolve such
conflict.

One comment opposed the proposal
and indicated a need for State approval
of a facility. The Department disagrees
with this comment. The Secretary of
Agriculture is responsible for regulating
the movement of animals into the United
States in order to protect the livestock
and poultry of the United States from
communicable diseases. Therefore, the
Department believes it should retain
control over the approval of facilities for
the importation of horses at other than
USDA operated facilities.

The last sentence of the summary of
the proposed rule stated, “This action
would provide procedures whereby
horses may be entered into the United
States at additional ports and airports
where no facilities or quarantine
services are currently provided."

This statement may have been
interpreted to mean that the provisions
of the proposed rule would apply only in
locations where no USDA quarantine
services or facilities now exist. This
interpretation is incorrect in that the
proposal was intended to provide for
approval of additional quarantine
facilities which meet the requirements
for special approval at any location. The
sentence has been modified to avoid the
possibility of this misunderstanding.

Other changes have been made to
clarify the standards required for an
approved quarantine facility.

Proposed § 92.11(d)(3)(i) would have
required importers or their agents to
arrange for inspection and quarantine
services with Veterinary Services,
Import-Export Staff, 6505 Belcrest Road,
Hyattsville, Maryland 20782, no less
than 7 days before the date of entry of
the horses into the quarantine facility.
Because inspection and quarantine
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services at approved quarantine
facilities will be provided by personnel
assigned in the various States,

§ 92,11(d)(3)(i) of this final rule has been
amended to provide that inspection and
quarantine services shall be arranged by
the importer or his agent with the
Veterinarian in Charge, Animal and
Plant Health Inspection Service, USDA,
in the State in which the quarantine
facility is located. Additionally, a
footnote 7a is added to § 92.11(d)(3)(i) to
provide importers or their agents with
information on how to obtain the name
and address of the Veterinarian in
Charge for each State.

Proposed § 92.11(d)(3)(ii)(A) would
have required that the quarantine
facility be sufficiently isolated to
prevent quarantined horses from having
direct of indirect contact with other
animals. The Department has concluded
that the proposed language did not
clearly describe this isolation
requirement. Therefore, this final rule
amends that section to require that the
facility be located and constructed to
prevent quarantined horses from having
physical contact with animals outside
the facility.

Proposed § 92.11(d)(ii)(B)(2) would
have required that the facility be
constructed so that it provides
protection against adverse
environmental conditions and can be
cleaned and disinfected in a manner
satisfactory to the supervising
veterinarian. This final rule deletes the
requirement that the facility be
constructed to provide protection
against adverse environmental
conditions. The purpose of this rule is to
prevent the spread of disease from
imported horses. The proposed
requirement that the facility protect
against adverse environmental
conditions would not further the
fulfillment of this purpose. This section
is further clarified to require that the
facility be constructed only with
materials that can withstand repeated
cleaning and disinfection in accordance
with 9 CFR 71.7 and 71.10. All walls,
floors and ceilings must be constructed
of solid, impervious material or be
screened in accordance with
§ 92.11(d)(3)(ii)(B)(2). The Department
believes that this more specific
requirement will ensure uniformity of
interpretation and application in that it
indicates the types of materials to be
used in the construction of the facility.

Proposed § 92.11(d)(3)(ii)(B)(3) which
would have required that the facility
have adequate means to feed and water
horses while in the quarantine facility is
deleted. The Department believes this
proposed requirement would not

significantly enhance the prevention of
the spread of disease: Therefore, it has
been deleted.

Proposed § 92.11(d)(3)(iii)(A) would
have required that the inporter arrange
for a supply of water adequate to meet
all watering and cleaning needs. The
reference to watering needs is deleated
since it constitutes a humane handling
provision and is not related to
prevention of the spread of disease. The
remainder of this paragraph is amended
to require that an importer arrange for a
supply of water adequate to clean and
disinfect the facility in accordance with
9 CFR 71.7 and 71.10. This amendment
was made to give importers more
guidance as to the quantity of water
which must be made available.

Proposed § 92.11(d)(3)(iii)(B) would
have required that the importer arrange
for the disposal of animal carcasses,
manure, bedding, waste, and other
related materials in a manner approved
by the supervising veterinarian. This
final rule renumbers this standard as
§ 92.11(d)(3)(iii)(C) and amends this
standard for removal of wastes to
require that upon death or destruction of
any horse, the importer shall arrange for
disposal of the animal carcass by
incineration. Disposal of all other waste
removed from the facility during the
time the horses are in quarantine or
from horses which are refused entry into
the United States shall be either by
incineration or in a public sewer system
which meets all applicable
environmental quality control
standards. Following completion of the
quarantine period and the release of the
horses into the United States, all waste
may be removed from the quarantine
facility without further restriction
because the horses were found free of
communicable disease. The Department
believes that this amendment provides a
more reasonable requirement and will
clarify the arrangements which must be
made for disposal of animal carcasses
and other waste.

Proposed § 92.11(d)(3)(iii)(C) is
renumbered § 92.11(d)(3)(iii)(D) and
proposed § 92.11(d)(3)(iii)(D) is
renumbered § 92.11(d)(3)(iii)(E).

Additionally, certain amendments
have been added to the regulations in 9
CFR Part 92 since the proposed rule was
published. This necessitates
amendments of certain provisions of the
proposal.

Section 92.3(a) which, among other
things, lists ports through which animals
may be entered has been revised. This
final rule therefore amends the proposed
§ 92.3(a) to use the language presently in
that section.

When the proposal was published,

§ 92.3 contained paragraphs (a)-{(f).

Presently, § 92.3 contains paragraphs
(a)-(g). In the proposal, paragraph (f)
would have been redesignated
paragraph (g) and a new paragraph (f)
would have been added. In this final
rule, paragraph (g) is redesignated as
paragraph (h) and the added paragraph
is designated as paragraph (g) rather
than (f). Section 92.3(g) refers to
countries where African horsesickness
is declared to exist. This final rule adds
a new footnote 4a after such reference
to inform the reader that lists of such
countries may be obtained from the
Deputy Administrator, Veterinary
Services.

Accordingly, Part 92, Title 9, Code of
Federal Regulations is amended in the
following respects:

1. In § 92.3, paragraph (a) up to the
colon is amended to read:

§92.3 Ports designated for the
importation of animals.

(a) Air and ocean ports. The following
ports are hereby designated as having *
inspection and quarantine facilities
necessary for quarantine stations and
all animals shall be entered through said
stations, except as provided in
paragraphs (b), (c), (d), (e). and (g) of
this section and paragraph (d) of § 92.11
or §92.24:* * *

2.In § 92.3, paragraph (g) is
redesignated paragraph (h) and a new
paragraph (g) and a reference to
footnote 4a are added to read:

(g) Additional ports for horses. In
addition to other ports designated for
the importation of animals in this
section, horses from any part of the
world, except horses from or which have
transited any country in which African
horsesickness is declared to exist,® may
be entered into the United States at any
port designated as an international port
or airport by the U.S. Customs Service
provided that applicable provisions of
§§ 92.8(a), 92.11(d), 92.17, and 92.2(i) are
met.

3. A new footnote 4a referenced in
§ 92.3(g) is added to read:

* Information as to the countries where
African horsesickness is declared to exist
may be obtained from the Deputy
Administrator, Veterinary Services.

4, In § 92.11(d), the subparagraph
following the title is designated
subparagraph (1), and new
subparagraphs (2) and (3) and a
ref«:irence to footnote 7a are added to
read:

§92.11 Quarantine requirements.
(d) Horses. (1) * * *
(2) Special provisions. Horses
presented for entry into the United
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States at any additional port for horses
as provided in § 92.3(g) of this part shall
be quarantined in facilities provided by
the importer and approved by the
Deputy Administrator, Veterinary
Services. Requests for approval and
plans for proposed facilities shall be
submitted no less than 15 days before
the proposed date of entry of horses into
the quarantine facility to the Deputy
Administrator, Veterinary Services,
Animal and Plant Health Inspection
Service, U.S. Department of Agriculture,
Federal Building, Hyattsville, MD 20782.
Before the facility is approved, an
inspection of the facility shall be made
by a Veterinary Medical Officer of
Veterinary Services, to determine
whether it complies with the standards
set forth in paragraph (d)(3) of this
section: Provided, However, that
approval of any quarantine facility and
use of such facility shall be contingent
upon a determination made by the
Deputy Administrator that adequate
personnel are available to provide
services required by the facility.
Approval of any facility may be refused
and approval of any approved
quarantine facility may be withdrawn at
any time by the Deputy Administrator,
Veterinary Services, upon his
determination that any requirement of
this section is not being met. Before such
action is taken, the operator of the
facility shall be informed of the reasons
for the proposed action by the Deputy
Administrator and afforded an
opportunity to present his views
thereon. If there is a conflict as to any
material fact, a hearing shall be held to
resolve such conflict. The cost of the
facility and all maintenance and
operation costs of such facility shall be
borne by the importer.

(3) Standards and handling
procedures for approved quarantine
facilities at additional ports for horses.
To qualify for designation as an
approved quarantine facility at an
additional port for horses, the facility
shall be maintained and operated in
accordance with the following
standards:

(i) Supervision of the facility. The
facility shall be under the general
supervision of a Veterinary Services
veterinarian. Inspection and quarantine
services shall be arranged by the
importer of his agent with the
Veterinarian in Charge, Veterinary
Services, APHIS, USDA, for the State in
which the approved facility is located ™,
no less than 7 days before the proposed
date of entry of the horses into the
quarantine facility.

(ii) Physical requirements for
facility.—(A) Location. The facility shall

be located and constructed to prevent
horses from having physical contact
with animals outside the facility.

(B) Construction.

() The facility shall be constructed
only with materials that can withstand
repeated cleaning and disinfection in
accordance with §8§ 71.7 and 71.10 of
Subchapter C of this Title. (All walls,
floors and ceilings shall be constructed
of solid impervious material or be
screened as provided in paragraph
(d)(3)(ii)(B)(2) of this section.)

(2) Doors, windows, and other
openings of the facility shall be provided
with double screens which will prevent
insects from entering the facility.

(iii) Sanitation and security.

(A) The importer shall arrange for a
supply of water adequate to clean and
disinfect the facility in accordance with
§§ 71.7 and 71.10 of Subchapter C of this
Title.

(B) All feed and bedding used for
horses in approved quarantine facilities
shall originate from an area not under
quarantine because of cattle fever ticks
(see §§ 72.3 and 72.5 of Subchapter C of
this Title) and shall be stored within the
facility.

(C) Upon the death or destruction of
any horse, the importer shall arrange for
the disposal of the animal carcass by
incineration. Disposal of all other waste
removed from the facility during the
time horses are in gquarantine or from
horses which are refused entry into the
United States shall be either by
incineration or in a public sewer system
which meets all applicable
environmental quality control
standards. Following completion of the
guarantine period and the release of the
horses into the United States all waste
may be removed from the quarantine
facility without further restriction.

(D) The facility shall be maintained
and operated in accordance with any
additional requirements the Deputy
Administrator, Veterinary Services,
deems appropriate to prevent the
dissemination of any communicable
disease.

(E) The facility shall comply with all
applicable local, State and Federal
requirements for environmental quality.

(iv) Operational procedures.—(A)
Personnel. (1) Access to the facility shall
be granted only to persons working at
the facility or to persons specifically
granted such access by the supervising
Veterinary Services veterinarian. (2) The
importer shall provide attendants for the
care and feeding of horses while in the
quarantine facility. (3) Persons working
in the quarantine facility shall not come
in contact with any horses outside the
quarantine facility during the quarantine

period for any horses in such quarantine
acili

(B) Handling of horses in quarantine.
Horses offered for importation into the
United States which are quarantined in
an approved quarantine facility at an
additional port for horses shall be
handled in accordance with the
provisions § 92.11(d)(1) while in
quarantiné.

5. A new footnote 7a referenced in
§ 92.11(d)(3)(i) is added to read:

* The name and address of the
Veterinarian in Charge of any State are
available from the Deputy Administrator,
Veterinary Services, APHIS, USDA, 6505
Belcrest Road, Hyattsville, Maryland 20782.
(Sec. 2, 32 Stat, 792, as amended, secs, 2, 3,
and 4, 76 Stat. 130, and sec. 11, 76 Stat. 132 (21
U.S.C. 111, 134a, 134b; 134c, and 134f,
respectively) 37 FR 28464, 28477; 38 FR 19141)

Done at Washington, D.C., this 6th day
August 1980.

Jerry C. Hill,

Deputy Assistant Secretary for Marketing and
Transportation Services.

[FR Doc. 80-24002 Filed 8-8-80; :48 am]

BILLING CODE 3410-34-M

FEDERAL TRADE COMMISSION
16 CFR Part 13
[Docket No. 9073]

Ford Motor Co., et al.; Prohibited Trade
Practices, and Affirmative Corrective
Actions

AGENCY: Federal Trade Commission.
ACTION: Modifying order.

sUMMARY: The Federal Trade
Commission has issued a modifying
order changing some of the order
provisions in an order to cease and
desist issued against a Detroit, Mich.
manufacturer of motor vehicles March
29, 1979, 93 F.T.C. 402, 44 FR 25630. In an
effort to ensure evenhandedness in
requirements in similar cases issued
against competitors, the Commission is
modifying the order provisions to meet
those in a provisionally accepted order
against General Motors Corporation.
The Commission has eliminated the
references to the State of Louisiana in
paragraphs L] and ILF; redefined the
meaning of “allowable expenses” in
paragraph LL; and removed the
requirement that respondent submit
summary reports of certain required
audits to the agency. The order now
requires simply the preparation and
maintenance of such audit summary
reports.
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DATES: Decision issued March 29, 1979.
Modifying order issued July 3, 1980.*
FOR FURTHER INFORMATION CONTACT:
Bruce D. Carter, Seattle Regional Office,
10R, Federal Trade Commission, 28th
Floor, Federal Bldg., 915 Second Ave.,
Seattle, Wash. 98174. (208) 442-4655.

SUPPLEMENTARY INFORMATION: In the
Matter of Ford Motor Company, Ford
Motor Credit Company, and Francis
Ford, Inc., corporations. The prohibited
trade practices and/or corrective
actions, as codified under 16 CFR Part
13, appearing at 44 FR 25630, remain
unchanged.

{Sec. 6, 38 Stat. 721; (15 U.S.C. 46). Interprets
or applies sec. 5, 38 Stat. 719, as amended: (15
U.S.C. 45))

The Order Reopening and Modifying
Consent Order, including further order
requiring report of compliance
therewith, is as follows:

Order Reopening and Modifying
Consent Order

On March 29, 1979, the Commission
issued a Decision and Order against
respondents Ford Motor Company and
Ford Motor Credit Company,'in
connection with the extension and
enforcement of motor vehicle retail
credit obligations and the disposition of
repossessed motor vehicles. There is
now before the Commission a Request
by the Ford respondents (filed May 30,
1980, and amended June 10, 1980) for
reopening and modification of that
Order pursuant to § 2.51 of the
Commission's rules of practice, 16 CFR
2.51.

The Order required Ford to establish
and provide to all dealers, as part of the
Ford Manual of Dealer Accounting
Procedure (binding on all Ford dealers),
a system for determining repossession
surpluses and for accounting for such
surpluses and for any deficiencies
sought on repossessed vehicles, It
required also that Ford conduct a series
of field audits to verify whether its
dealers are in fact adhering to that
system. .

Order Paragraph L] defines
“disposition” of a repossessed vehicle to
include its sale or lease, but not
transactions subsequent to judicial sales
in Louisiana.® In accordance with the

* Copies of the Order Reopening and Modifying
Consent Order filed with the original document,

'93 F.T.C. 402. The Order was modified on
February 16, 1980, at the behest of the Ford
respondents and without objection by the
Commission's staff, in a single tubpnresnph
unaffected by the Request discussed herein.

*The full text of Paragraph L] is as follows: J.
“Disposition” or “dispose™ mfmloadeahnhin.
sale or lease of a rep d vehicle p usly
.oldby!hatduleuhipmdnkumedlohbyoﬂul
financing institution pursuant to a repurchase

latter aspect, Paragraph ILF limits the
coverage of the repossession accounting
system as follows:

F. The accounting system shall not
apply to sales of repossessed vehicles
subsequent to judicial sales in
Louisiana.

The Order further provides, in
Paragraph LL, that the following
expenses, among others, may be
deducted as “allowable"” in dealers’
determination of surpluses and of
deficiencies upon which collection is
attempted:

* * - * -

7. sales commissions paid for actual
participation in the sale of the particular
vehicle, computed at a rate no higher
than for a similar, nonrepossessed
vehicle and excluding portions of
commissions attributable to the selling
of service contracts, separately priced
warranties, financing or insurance;

10. expenses for telephone calls and
postage incurred in arranging for the
repossession, holding, transportation,
reconditioning and resale of the vehicle,

As to the Ford-conducted audits,
Paragraph IV.H requires that “[w]ithin
sixty days after completion of each
audit of a dealership * * * Ford shall:

1. Submit to the Federal Trade
Commission a summary report of the
audit for that dealership, containing
* * * (seven specified categories of
information and/or documentation).”

The current Ford Request relies on
various manifestations of Commission
policy in favor of even-handed
treatment of similarly situated business
entities. As amended, the Request asks
that Paragraphs L], ILF, LL and IV.H.1 of
the March 1979 Order be modified to
“conform" in certain respects to a
consent order agreement with General
Motors Corporation, et al., accepted
subject to public comment on March 5,
1980 (Docket 9074, 45 FR 14870, March 7,
1980). Specifically, Ford seeks
elimination of the “in Louisiana"
limitation from Paragraphs L] and ILF;
clarification that expenses incident to
any proper disposition (i.e., a sale or
lease, rather than just a sale) may be
deducted as “allowable" in determining
the amount of any surplus or deficiency;
and provision that these expenses may

agreement. Such sale or lease includes only
transactions with an independent third party: ie. it
does not include a sale or lease to the financing
institution, the dealership or their representatives,
or to a person or firm liable under a guaranty,
endorsement, or repurchase agreement covering the
repossessed vehicle. Disposition or dispose shall
not refer to the repurchase of a repossessed vehicle
by a dealership pursuant to a repurchase agreement,
mw.mwmum al sale in
iana.

include costs of certain fringe benefits
incurred in connection with payment of
sales commissions, certain other
necessary photocopying and
communication expenses, and amounts
paid specifically to insure the
repossessed vehicle while in the dealer's
possession.

Because the audit process
incorporated in the General Motors
consent order requires preparation and
maintenance of a summary report of
each dealership audit (GM {{ IV.A.3 and
IV.B) but not their automatic submittal
to the Commission, Ford asks that
Paragraph IV.H.1 be modified to require
only preparation and not routine
submission (to the Commission) of its
individual dealership audit reports. Ford
notes that such reports would still be
available for review by Commission
representatives upon request, under the
general-recordkeeping provision of the
Order (paragraph VIILA). In addition,
Ford undertakes to submit two
statistical reports to the Commission
during the conduct of each sample audit,
to provide Commission staff with
interim overviews while the audit
process is still ongoing.

The Commission's staff concurs in all
of the modifications proposed in Ford's
Request, as amended.® However, with
the exception of the changes to
Paragraph LL the staff does not agree
with Ford's contention that the
modifications are within the scope of
Paragraph VILB (which confers upon
Ford a right to have any provision
conformed, as necessary and
appropriate, to a corresponding
provision of any final order in Docket
Nos. 9072-74 which prescribes a less
restrictive standard on certain
enumerated subjects). Because the
Commission has decided to grant all
aspects of Ford's amended Request,* as
an exercise of sound discretion—in the
interest of prompt evenhandedness
rather than contingent on finality of the
General Motors order—it is unnecessary
to make a determination as to whether
the requested modifications of
Paragraphs L], ILF and IV.H.1 fall within
%el ;cope and operation of Paragraph

Therefore, the Commission being of
the opinion that the public interest will

3The Commission notes that no comments were
filed on these aspects of the General Motors
consent order during its sixty days on the public
record. and that none have been filed on Ford's
Request.

*In implementation of its proposed modifications
to Paragraph LL. Ford has sumitted detailed
revisions of certain portions of its Manual of Dealer
Accounting Procedure. Pending staff review of these
materials, the Commission expresses no view al this
time as to their compliance with the modified
provisions.
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be served by modifying the Order as
requested, at this time,

It is ordered, That Docket 9073 be,
and it hereby is, reopened for the limited
purpose of effecting the following
changes.

It is further ordered, That Paragraphs
1.] and ILF of the Order be modified by
eliminating references to Louisiana, so
that the last sentence of Paragraph 1.]
will read:

Disposition or dispose shall not refer
to the repurchase of a repossessed
vehicle by a dealership pursuant to a
repurchase agreement, or refer to a sale
subsequent to a judicial sale.
and Paragraph ILF will read: ;

F. The accounting system shall not
apply to sales of repossessed vehicles
subsequent to judicial sales.

It is further ordered, That paragraph
LL of the Order be modified in its
preamble and in certain indicated
subparagraphs, and by addition of a
new subparagraph 11, to read as
follows:

L. “Allowable expenses” means only
actual out-of-pocket expenses incurred
as the result of a repossession. The
expenses must be reasonable and
directly resulting from the repossessing,
holding, preparing for disposition and
disposing of the vehicle, and not
otherwise reimbursed to the dealership.
They are limited to the following
charges (if allowable under applicable
state law):

5. Labor and associated parts and
supplies furnished by the dealership for
the repair, reconditioning or
maintenance of the vehicle in
preparation for disposition, computed at
dealer cost (as defined in the Initial
Compliance Report) with appropriate
adjustments for any insurance or
warranty recovery;

6. Amounts paid to others for labor
and associated parts and supplies
purchased for the repair, reconditioning
or maintenance of the vehicle in
preparation for disposition;

7. Cost of sales commissions paid for
actual participation in the disposition of
the particular vehicle, computed at a
rate no higher than for the sale or lease,
as applicable, of a similar,
nonrepossessed vehicle in similar
circumstances, but excluding portions of
commissions attributable to the selling
of service contracts, separately priced
warranties, financing, or insurance;

10. Expenses paid to others for
communication (including telephone
calls, postage, and military locator fees)
and photocopying necessary in
arranging for the repossession, holding,

transportation, reconditioning, or
disposition of the vehicle; and

11. Amounts paid to insure the
particular vehicle while holding it.

It is further ordered, That Paragraph
IV.H.1 of the Order be modified to
eliminate the following language:

1. Submit to the Federal Trade
Commission a summary report
of the audit for that dealership,
containing * * *
and substitute therefor the following:

1. Prepare a summary report
of the audit for that dealership,
containing * * *

By the Commission.

Carol M. Thomas,

Secretary.

[FR Doc. 80-24011 Filed 8-7-80; 8:45 am]
BILLING CODE 6750-01-M

16 CFR Part 13
[Docket No. C-2586]

C. Itoh & Co. (America), Inc.; Prohibited
Trade Practices, and Affirmative
Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Modifying order.

SUMMARY: The Federal Trade
Commission has issued an order
modifying a previous order to cease-
and-desist issued October 22, 1974
against a New York City importer and
distributor of fabrics (84 F.T.C. 1187, 40
FR 6482). The Commission has modified
the order by limiting the bond provision
to recycled wool products only. The
order previously required posting of a
bond on all wool products imported.
DATES: Decision issued October 22, 1974,
Modifying order issued July 7, 1980.*
FOR FURTHER INFORMATION CONTACT:
FTC/P, Albert H. Kramer, Washington,
D.C. (202) 523-3727.

SUPPLEMENTARY INFORMATION: In the
Matter of C. Itoh & Co. (America), Inc., a
corporation. The prohibited trade
practices and/or corrective actions, as
codified under 16 CFR Part 13, appearing
at 40 FR 6482, remain unchanged.

(Sec. 6, 38 Stat. 721; (15 U.S.C. 46). Interpret or
apply sec. 5, 38 Stat. 719, as amended; Secs.
2-5, 54 Stat. 1128-1130; (15 U.S.C. 45, 68))

The Order Modifying Cease and
Desist Order is as follows:
Order Modifying Cease and Desist
Order

In its request filed on April 30, 1980,
the respondent petitioned the

* Copies of the Order Modifying Cease and Desist
Order filed with the original document.

Commission, pursuant to § 2.51 of its
rules of practice, to reopen the
proceedings and modify the order of
October 22, 1974, entered in Docket
Number C-2586. Respondent asks that
the second ‘4t is further ordered"
paragraph be deleted from the order.
The paragraph in question reads as
follows:

It is further ordered, That respondent,
C. Itoh & Co. (America), Inc., a
corporation, its successors and assigns,
and its officers, and respondent's
representatives, agents, and employees,
directly or through any corporation,
subsidiary, division, or other device, do
forthwith cease and desist from
importing or participating in the
importation of wool products into the
United States except upon filing bond
with the Secretary of the Treasury in a
sum double the value of said wool
products and any duty thereon,
conditioned upon compliance with the
provisions of the Wool Products
Labeling Act of 1939.

In support of its request, the
respondent has advanced a number of
considerations intended to show
changed conditions of fact since the
order was issued and to show that the
public interest will best be served by
granting its request. It states that it has
ensured that its imported wool products
are correctly labeled by investigating
the reputations of its overseas suppliers
and purchasing only from those with an
established record of exercising proper
care and diligence in determining the
fiber content of their merchandise and
labeling it properly. As the result of its
self-policing, it states that there have
been no complaints with regard to the
labeling of any of its importations of
wool products in the five and one-half
years that the order has been in effect.
The respondent advised Commission
staff, by letter dated May 5, 1980, that it
is no longer importing the reprocessed or
reused wool products which gave rise to
the complaint and is now importing
wool and wool blend products.' It states
further, that due to the high costs of the
premiums charged by sureties on the
bond, it can no longer hope to profitably
continue to sell wool products. It cites
as a competitive disadvantage the fact
that many of its competitors are not
subject to the bonding requirement and
that bonds have not appeared in recent
Commission orders under the Wool
Products Labeling Act of 1939,

By letter dated May 28, 1980, the
respondent advised staff that it will

"The Wool Products Labeling Act of 1939 has
been amended to substitute the word “recycled” for
the words “reprocessed” and “reused"” (Pub. Law
96-242, 04 Stat. 344, May 5, 1980, eff. July 4, 1980).
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agree to a modification of the order to
limit the bonding requirement to the
wool products that gave rise to the
complaint, recycled wool products, If the
respondent resumes impo such
products, the bond will be applicable. It
will not, however, be required to
continue to bear the financial burden of
paying premiums to sureties on the wool
and wool blend products that it is now
importing.

Having considered the request, the
Commission has concluded that the
order should be modified to limit the
bond provision to recycled wool
products and that the modification will
safeguard the public interest. Therefore,

It is ordered, That the second ‘it is
further ordered" paragraph of the order,
set forth above, be replaced by the
following new paragreaph:

It is further ordered, That respondent,
C. Itoh & Co. (America), Inc., a
corporation, its successors and assigns,
and its officers, and respondent’s
representatives, agents, and employees,
directly or through any corporation,
subsidiary, division, or other device, do
forthwith cease and desist from
importing or participating in the
importation of recycled wool products
into the United States except upon filing
bond with the Secretary of the Treasury
in a sum double the value of said
recycled wool products and any duty
thereon, conditioned upon compliance
with the provisions of the Wool
Products Labeling Act of 1939.

It is further ordered, That the
foregoing modification shall become
effective upon service of this order.

By direction of the Commission.

Carol M. Thomas,

Secretary.

[FR Doc. 80-24010 Filed 8-7-80:; 8:45 am] =
BILLING CODE 6750-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission .

18 CFR Part 292
[Docket No. RM79-54; Order No. 70-B)

Small Power Production and
Cogeneration Facllities—Qualifying
Status; Order Granting in Part and
Denying in Part Rehearing of Order
No. 70 and Amending Regulations

August 4, 1980,

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Order Granting in Part and
Denying in Part Rehearing of Order No,
70 and Amending Regulations.

summARY: The Federal Energy
Regulatory Commission (Commission}
hereby adopts an order granting in part
and denying in part rehearing of Order
No. 70 and amending regulations. The
Order amends two sections of the
Commission's rules involving small
power production. The order includes a
new definition of “electric utility holding
company,” and amends §§ 292.206 and
292.207 by deleting the word "public”
and inserting in lieu thereof the word
“electric.”

EFFECTIVE DATE: August 4, 1980.

FOR FURTHER INFORMATION CONTACT:
Adam Wenner, Office of the General

Counsel, Federal Energy Regulatory

Commission, 825 North Capitol Street

NE., Washington, D.C. 20426, (202)

357-8371, or
Glenn Berger, Office of the General

Counsel, Federal Energy Regulatory

Commission, 825 North Capitol Street,

NE., Washingten, D.C. 20426, [202)

357-8364.

On April 14, 1980, Elizabethtown Gas
Company (Elizabethtown) and Southern
California Gas Company (SCGC)
applied for rehearing and clarification of
Order No. 70, issued by the Federal
Energy Regulatory Commission
(Commission) on March 13, 1980.* Order
No. 70 prescribes rules pursuant to
section 201 of the Public Utility
Regulatory Policies Act of 1978 (PURPA)
under which small power production
and cogeneration facilities can obtain
“qualifying"” status, and thus become
eligible for the rates and exemptions set
forth in the Commission’s rules
implementing section 210 of PURPA.?

Elizabethtown and SCGC contend
that § 292.206(b) of the Commission's
rules erroneously exclude from
qualifying status facilities owned by gas
public utility holding companies, despite
the fact that they are not engaged in the
generation or sale of electricity.
Elizabethtown stated that PURPA does
not prohibit a gas distribution utility
from owning a qualifying facility.

Sections 17(C)(ii) and 18(B)(ii) of the
Federal Power Act as amended by
PURPA require the Commission to limit
qualifying status to facilities “owned by
persons not primarily engaged in the
generation or sale of electric power."
Section 292.2068(b) of the Commission's
rules prohibits public utility holding
companies from owning more than 50
percent of the equity interest of a
qualifying facility.

On May 15, 1980 the Commission
issued an “Order Granting in Part and
Denying in Part Rehearing of Order Nos.

45 FR 17859 (March 20, 1980).
*Order No. 69, 45 FR 12214 (February 25, 1960).

69 and 70, and Amending Regulations."?
The Commission stated in that order
that it did not intend to prohibit
companies without any electric utility
interests from owning qualifying
facilities, but believed it appropriate to
consult with the Securities and
Exchange Commission (SEC) before
changing Order No. 70 in this respect.

The Commission's Office of the
General Counsel has consulted with the
SEC's Division of Corporate Regulation.
That Division stated that permitting gas
holding companies to own qualifying
facilities would be consistent with the
SEC's regulation of holding companies.*
Accordingly, the Commission will
amend its rules to permit gas utility
holding companies to own qualifyi
facilities, This change is accomplished
by substituting the words "electric
utility holding company” for the words
“public utility holding company” in
§§ 202.206(b) and 292.207(b)(2)(v) of the
Commission's rules, and adding a
definition of “electric utility holding
company” to § 292.202. An electric
utility holding company is defined as
any holding company which owns one
or more electric utilities, as those terms
are defined in the Public Utility Holding
Company Act of 1935.

The Commission recognizes that
certain companies which are not
“primarily engaged in the generation or
sale of electric power" may nevertheless
be classified as “electric utilities” or
“electric utility holding companies.” The
result of such classification is to prevent
cogeneration or small power production
facilities of which such companies own
more than 50 percent of the equity from
being qualifying facilities. Included in
this category are companies which
derive most of their income from non-
utility operations, but which, as a result
of selling some electric energy, are
classified as “electric utilities" under
section 3(22) of the Federal Power Act;
and public utility holding companies
which are exempt by rule or order
issued by the Securities and Exchange
Commission pursuant to sections 3{a)(3),
3(a)(4), and 3(a)(5) of the Public Utility
Holding Company Act of 1935.

The Commission intends to exercise
its authority to amend its rules so as to
permit, in appropriate circumstances,
ownership of qualifying facilities by
some or all of these types of companies.
Until it completes its analysis of the
issues involved in making those
changes, the Commission believes it

*45 FR 33958 (May 21, 1980).

*Letter of June 6, 1980, from Aaron Levy, Director,
Division of Corporate Regulation, SEC, in résponse
to letter of May 14, 1980, from Robert Nordhaus,
General Counsel, FERC,




52780

Federal Register / Vol. 45, No. 155 / Friday, August 8, 1980 / Rules and Regulations

appropriate to amend its rules so as to
permit ownership of a qualifying facility
by public utility holding companies,
such as Elizabethtown and SCGC, which
have no electric utility company
subsidiaries.

On June 13, the American Paper
Institute; Inc, (API) filed a Petition for
Rehearing or Modification of the
Commission’s May 15, 1980, Rehearing
order. The petition noted that the Order
on Rehearing amended Order No. 70 by
amending § 292.204. That section
required that the primary energy source
of a qualifying small power production
facility be biomass, waste, renewable
resources, or any combination thereof,
and that more than 50 percent of the
total energy input must be from these
energy sources. Section 292.204(b)(2)
limits the use of oil, natural gas and coal
to 25 percent of the total energy input of
a qualifying facility during any calendar
year period.

In the rehearing order, the
Commission stated that it was aware of
virtually no eligible fuels which are
neither oil, natural gas, nor coal, and yet
are not biomass, waste or renewable
resources. As a result, the Commission
changed the requirement that 50 percent
of a facility’s energy input be from
biomass, waste, or renewable resources
to 75 percent. :

In its petition, API states that use of
the 50 percent figure was intended to
permit the use of “synfuel, low Btu gas
or similar types of emerging energy
resources.”

The Commission has reviewed the
statutory and policy bases involved in
this issue, and has determined that it is
appropriate to retain the 75 percent
requirement adopted in the rehearing
order of May 15, 1980.

“Primary energy source” is defined in
section 201 of PURPA as fuel or fuels
used for the generation of electric
energy. The term does not include fuel
used for startup, testing, flame
stabilization, and control uses, or fuel
used during forced outages or
emergencies.

The statutory intent is to divide fuel
use by small power production facilities
into two categories—(1) fuel used as an
acceptable primary energy source, and
(2) all other fuel. The Statement of
Managers indicates a recognition that
the second category involves the use of
“oil or natural gas or other
nonrenewable fuel, in combination with
eligible primary energy sources."
(emphasis supplied) It reflects an intent

to include all nonrenewable fuels in the
same category as oil and natural gas.®

The Commission notes that neither
synthetic fuel nor low Btu gasis a
renewable fuel. Low Btu gas is not a
waste product; it is produced from the
incomplete combustion of coal for use as
boiler fuel, These fuels are properly
included within the 25 percent oil,
natural gas and nonrenewable fuels
limit set forth in § 292.204(b)(2).
Accordingly, the Commission does not
accept the contentions of AP, and
denies the petition.

The Commission notes that on May
19, 1980, Elizabethtown filed a Petition
for Review of Order No. 70 and of the
Commission's Order on Rehearing of
Orders Nos. 69 and 70 in the United
States Court of Appeals for the District
of Columbia Circuit. On June 30, 1980,
the Commission filed with the court the
Certificate of Record in Lieu of Record.
Under section 313(b) of the Federal
Power Act that Court has exclusive
jurisdiction to modify those orders.
Accordingly, this order is issued subject
to the Court's permission.

The Commission orders that: (A) The
applications for rehearing and
clarification of Order No. 70 filed by
Elizabethtown Gas Company and
Southern California Gas Company are
granted with respect to § 292.206 of the
Commisgion's rules.

(B) Sections 292.202, 292.206(b) and
292.207(b) are amended as set forth
below effective August 4, 1980.

(C) The Petition for Rehearing or
Modification filed by the American
Paper Institute, Inc., on June 13, 1980, is
denied.

(Public Utility Regulatory Policies Act of
1978, 16 U.S.C. 2601 et. seg.; Energy Supply
and Environmental Coordination Act, 15
U.S.C. 791 et. seq.; Federal Power Act, as
amended, 16 U.S.C. 792 et seg.; Department of
Energy Organization Act, 42 U.S.C. 7101 el.
seg.; E. 0, 12009, 3 CFR 142 (1978))

In consideration of the foregoing, the
Commission amends Part 292 of Chapter
I, Title 18, Code of Federal Regulations,
as set forth below, effective August 4,
1980.

By the Commission.

Kenneth F. Plumb,
Secretary.

1. Section 292.202 is amended by
adding a new paragraph (n) to read as
follows:

§292.202 Definitions.

* * * * -

(n) “Electric utility holding company"
means a holding company as defined in

% Conference Report on H.R. 4018, Public Utility
Regulatory Policies Act of 1978, H. Rep. No. 1750, 89,
95th Cong., 2nd Sess. [1978].

section 2(a)(7) of the Public Utility
Holding Company Act of 1935, 15 U.S.C.
79b(a)(7) which owns one or more
electric utility companies, as defined in
section 2({a)(3) of that Act, 15 U.S.C.
79b(a)(3).

§§ 292.206 and 292.207 [Amended]

2. Section 292.206 is amended in
paragraph (b), and § 292,207 is amended
in paragraph (b)(2)(v), by deleting the
word “public” and inserting in lieu
thereof the word “electric.”

{FR Doc. 80-24105 Filed 8-7-80; 8:45 am]
BILLING CODE 6450-85-M

DEPARTMENT OF COMMERCE
International Trade Administration
19 CFR Part 353

Electric Golf Cars From Poland
Revocation of Dumping Findings;
Antidumping Duties

AGENCY: U.S. Department of Commerce.
ACTION: Revocation of Dumping Finding.

suMMARY: This notice is to inform the
public that the U.S. International Trade
Commission published in the Federal
Register of June 11, 1980 their
determination that, due to changed
circumstances, an industry in the United
States would not be threatened with
material injury if the dumping finding
concerning electric golf cars from Poland
were revoked. As a result, the
Department of Commerce is revoking
the finding of dumping applicable to
electric golf cars from Poland.

The table in Section 353, Annex I of
the Commerce Regulations is amended
to reflect this revocation.

EFFECTIVE DATE: June 11, 1980,

FOR FURTHER INFORMATION CONTACT:
Mr. William D. Kane, Office of
Compliance, International Trade
Administration, U.S. Department of
Commerce, Washington, D.C. 20230,
telephone (202) 377-4273.
SUPPLEMENTARY INFORMATION: On
November 18, 1975, a finding of dumping
with respect to electric golf cars from
Poland was published in the Federal
Register (40 Fed. Reg. 53383). On August
8, 1979, the exclusive importer, Melex,
USA, petitioned the United States
International Trade Commission to
investigate whether their injury
determination in that case was still
valid in light of changed circumstances.
Pursuant to Section 751(b) of the Tariff
Act of 1930 (the Act), the Commission
conducted a review of their
determination of injury, and, on May 20,
1980, determined that, due to changed




Federal Register / Vol. 45, No. 155 / Friday, August 8, 1980 / Rules and Regulations

52781

circumstances, a U.S. industry would no
longer be threatened with material
injury if the finding of dumping
regarding electric golf cars from Poland
were revoked, The Commission
published their determination in the
Federal Register on June 11, 1980 (45
Fed. Reg. 39581). Therefore, the
Department of Commerce, as
administering authority, revokes the
antidumping duty finding with respect to
all merchandise entered, or withdrawn
from warehouse, for consumption on or
after June 11, 1980. The Department will
instruct Customs offices to proceed with
liquidation of all such entries of the
subject merchandise without regard to
antidumping duties. Unappraised entries
of electric golf cars from Poland, made
prior to June 11, 1980, remain unaffected
by this notice, and continue to be
subject to appraisement under the
antidumping duty finding.

PART 353, ANNEX | [Amended]

Part 353, Annex I, Commerce
Regulations (19 C.F.R. 353, Annex I), is
amended by deleting from the column
headed “Merchandise” the words
“Electric Golf Cars”, from the column
headed “Country” the word "Poland”,
and from the column headed “T.D."
reference to Treasury Decision “75-288".

This revocation is in accordance with
section 751(c) of the Act.

(93 Stat. 176, 19 U.S.C. 1675(c))

John D, Greenwald,

Deputy Assistant Secretary for Import
Administration.

August 5, 1980,

[FR Dac. 80-24048 Filed B-7-80; 45 am)

BILLING CODE 3510-25-M

—

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 520 -

Oral Dosage Form New Animal Drugs
Not Subject to Certification;
Piperazine-Carbon Disulfide Complex
Boluses and Suspension and
Piperazine-Carbon Disulfide Complex
With Phenothiazine

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to codify two
previously approved new animal drug
applications (NADA's), The NADA's,
sponsored by the Upjohn Co., provide
for use of an anthelmintic drug in
treating horses and ponies. Codification
of the previously approved NADA’s
reflects the conditions of use deemed

effective in the National Academy of
Sciences/National Research Council

. (NAS/NRC) evaluation. In addition, the

regulations are amended to reflect the
approval of a supplemental NADA
providing revised directions for use for a
similar product.
EFFECTIVE DATE: August 8, 1580.
FOR FURTHER INFORMATION CONTACT:
Henry C. Hewitt, Bureau of Veterinary
Medicine (HFV-110), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3420,
SUPPLEMENTARY INFORMATION: The
Upjohn Co., Kalamazoo, MI 49001, is
sponsor of a NADA for a bolus (11~590)
and a suspension (11-299), containing
piperazine-carbon disulfide complex,
and a suspension (33-149) containing
piperazine-carbon disulfide complex
with phenothiazine. The applications
were originally approved October 8,
1958, January 22, 1958, and January 13,
1966, respectively.

NADA's 11-299 and 11-590 were
subject of an NAS/NRC review

- published in the Federal Register of

December 11, 1968 (33 FR 18408). The
NAS/NRC review concluded, and the
agency concurred, that piperazine-
carbon disulfide complex is an effective
anthelmintic, but that more information
was needed to provide evidence that the
bolus disintegrates readily in the
animal's stomach. The NAS/NRC notice
required submission of supplemental
NADA's revising the labeling by limiting
claims and presenting conditions of use
substantially as published in the notice.
The Upjohn Co. responded by
submitting supplemental NADA's that
revised the products’ labeling and
provided the requested disintegration
information. The supplements were
approved on May 28, 1970 (bolus) and
October 23, 1969 (suspension) bringing
the applications into compliance with
the NAS/NRC review. At that time, the
approved conditions of use of the
products were not codified. This
document amends the regulations to
codify the previously approved
conditions of use. The conditions are
indicated by footnote in the regulation.
Approval of NADA's for similar
products bearing the same conditions of
use does not require effectiveness data
as specified by § 514.1(b)(8) (ii) and (iii)
or § 514.111(a)(5)(ii)(a)(4) of the animal
drug regulations (21 CFR 514.1(b)(8) (ii)
and (iii) or 514.111(a)(5)(ii)(a)(4)).
Approval of NADA's for similar
-products may require bioequivalency or
similar data as suggested in the
guideline for submitting NADA's for
NAS/NRC-reviewed generic drugs,
available in the office of the Hearing
Clerk (HFA-305), FDA. This action,

codification of previously approved
NADA's 11-299 and 11-590, does not
require reevaluation of the safety or
effectiveness data in the parent
evaluation,

Amending the regulations to reflect
approval of supplemental NADA 33-149
providing revised directions for use (that
is, deletion of pinworm claim and use of
1 percent acidic rinse solution) requires
a summary of safety and effectiveness
data and information concerning this
change. Under the Bureau's
supplemental approval policy
(December 23, 1977; 42 FR 64367),
approval of this action does not require
reevaluation of the safety and
effectiveness data in the parent
application, In accordance with the
freedom of information provisions of
Part 20 (21 CFR Part 20) and
§ 514.11(e)(2) (21 CFR 514.11(e)(2)), a
summary of safety and effectiveness
data and information submitted to
support approval of supplemental
NADA 33-149 may be seen in the office
of the Hearing Clerk (HFA-305), Rm. 4-
62, FDA, from 9 a.m. to 4 p.m,, Monday
through Friday.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Velerinary
Medicine (21 CFR 5.83), Part 520 is
amended by redesignating existing
§ 520.1802 as § 520.1802¢ and revising it,
and by adding new §§ 520.1802,
520,1802a, and 520.1802b, to read as
follows:

§ 520.1802 Piperazine-carbon disulfide
complex oral dosage forms.

§ 520.1802a Piperazine-carbon disulfide
complex suspension.

(a) Specifications. Each fluid ounce of
suspension contains 7.5 grams of
piperazine-carbon disulfide complex.
The piperazine-carbon disulfide
complex contains equimolar parts of -
piperazine and carbon disulfide (1 gram
contains 530 mgs of piperazine and 470
mgs of carbon disulfide).

(b) Sponsor. See 000009 in § 510.600(c)
of this chapter.

(¢) Conditions of use. Horses and
ponies—(1) Amount. One fluid ounce per
100 pounds of body weight.!

(2) Indications for use. For removing
ascarids (large roundworms, Parascaris
equorum), bots (Gastrophilus spp.),
small strongyles, large strongyles

'These conditions are NAS/NRC reviewed and
found effective. Applications for these uses need
nol include effectiveness data as specified by
§ 514.111 of this chapter, but may require
bioequivalency and safety information.
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(Strongyles spp.), and pinworms
(Oxyuris equi).!

(3) Limitations. Administer by
stomach tube or dose syringe after
withholding feed overnight or for 8 to 10
hours. Provide water as usual. Resume
regular feeding 4 to 6 hours after
treatment. Treatment of debilitated or
anemic animals is contraindicated. Do
not administer to animals that are or
were recently affected with colic,
diarrhea, or infected with a serious
infectious disease. As with most
anthelmintics, drastic cathartics and
other gastrointestinal irritants should
not be administered in conjunction with
this drug. Animals in poor condition or
heavily parasitized should be given one
half the recommended dose and treated
again in 2 or 3 weeks. Federal law
restricts this drug to use by or on the
order of a licensed veterinarian.?

520.1802b Piperazine-carbon disulfide
complex polusos.

(a) Specifications. Each bolus
contains 20 grams of piperazine-carbon
disulfide complex.

(b) Sponsor. See 000009 in § 510.600(c)
of this chapter.

(c) Conditions of use. Horses and
ponies—(1) Amount. For removal of
ascarids and small strongyles, 1 bolus
(20 grams) per 500 pounds body weight;
removal of large strongyles, pinworms,
and bots, 1 bolus per 250 pounds body
weight,?

(2) Indications for use. For removing
ascarids (large roundworms, Parascaris
equorum), large strongyles (Strongylus
spp.) bots (Gastrophilus spp.), small
strongyles, and pinworms (Oxyuris
equi).}

(8) Limitations. Withhold feed
overnight or for 8 to 10 hours. Give
water just before and/or after treatment.
Resume regular feeding 4 to 6 hours
after treatment. Treatment of debilitated
or anemic animals is contraindicated.
Do not administer to animals that are or
were recently affected with colic,
diarrhea, or infected with a serious
infectious disease. As with most
anthelmintics, drastic cathartics or other
gastrointestinal irritants should not be
administered in conjunction with this
drug. Animals in poor condition or
heavily parasitized should be given one
half the recommended dose and treated
again in 2 or 3 weeks. Consult your
veterinarian for assistance in the
diagnosis, treatment, and control of
parasitism.*

§ 520.1802¢ Piperazine-carbon disulfide

complex with phenothiazine suspension.
(a) Specifications. Each fluid ounce

contains 5 grams of piperazine-carbon

'See footnote, p. 52781.

disulfide complex and 0.83 gram of
phenothiazine.

(b) Sponsor. See 000009 in § 510.600(c)
of this chapter.

(c) Conditions of use. Horses and
ponies—{1) Amount. One fluid ounce per
100 pounds of body weight.

(2) Indications for use. For removing
ascarids (large roundworms, Parascaris
equorum), bots (Gastrophilus spp.),
small strongyles, and large strongyles
(Strongylus spp.).

(3) Limitations. See § 520.1802a(c)(3).

Effective date. August 8, 1980.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))

Dated: July 30, 1980.

Terence Harvey,

Acting Director, Bureau of Veterinary
Medicine.

[FR Doc. 80-23625 Filed 8-7-80; 8:45 am]

BILLING CODE 4110-03-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 54

[T.D. 7714; EE~18-78]

Income Tax; Individual Retirement
Arrangements

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Final regulations

SUMMARY: This document provides final
regulations relating to individual
retirement arrangements (IRA's—
individual retirement accounts,
individual retirement annuities or
retirement bonds). Changes to the
applicable tax law were made by the
Employee Retirement Income Security
Act of 1974. These regulations provide
necessary guidance to the public for
compliance with the law, and affect
individuals who maintain IRA's and
institutions which sponsor IRA’s.

DATE: The regulations are generally
effective for taxable years beginning
after December 31, 1974.

FOR FURTHER INFORMATION CONTACT:
William D. Gibbs of the Employee Plans
and Exempt Organizations Division,
Office of the Chief Counsel, Internal
Revenue Service, 1111 Constitution
Avenue, N.W., Washington, D.C. 20224
(Attention: CC:LR:T) (202-566-3430) (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On February 21, 1975, the Federal
Register published proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) under
sections 219, 402, 403 and 408 of the
Internal Revenue Code of 1954 (40 FR
7661). A new part, containing

regulations under Code sections 4973
and 4974 (26 CFR Part 54), was also
proposed. A correction notice was
published in the Federal Register on
March 5, 1975 (40 FR 10187). A
supplemental notice was published on
November 18, 1975 (40 FR 53583). A
notice which withdrew and reproposed
part of the notice of February 21, 1975
was published in the Federal Register on
March 23, 1979 (44 FR 17754). The
amendments were proposed to conform
the regulations to section 2002 of the
Employee Retirement Income Security
Act of 1974 (88 Stat. 958). These final
regulations, in general, do not reflect
changes and additions made to the tax
law by the Tax Reform Act of 1976 (90
Stat. 1520), the Revenue Act of 1978 (92
Stat. 2763), and the Act of October 14,
1978 (P,L. 95-458, 92 Stat. 1255). Thus,
these final regulations do not deal with
the extension of the period for making
individual retirement plan contributions
under sections 219(c)(3) and 220(c)(4),
the deduction of excess contributions in
a subsequent year for which there is an
unused limitation under sections
219(c)(5) and 220(c)(6), the additional
period to rectify certain excess
contributions under section 408(d)(5),
and the allowance of rollovers on a
more frequent basis under section
408(d)(3)(B).

Due to numerous statutory changes
made to sections 402 and 4973 since the
publication of the first notice, proposed
regulations under those sections have
been withdrawn and will be reproposed
at a later date.

Special Effective Date for Rollovers

If an individual engages in a
transaction described in section
408(d)(3)(A)(i) (relating to rollover
contributions) on or before April 15,
1978, the first such transaction by the
individual on or before April 15, 1976,
will not be taken into account for
purposes of applying the three year
limitation rule of section 408(d)(3)(B) in
effect for taxable years beginning before
January 1, 1978.

Temporary Regulations Superseded
Section 11.408(a)(2)-1 of the
Temporary Income Tax Regulations
under the Employee Retirement Income
Security Act of 1974 is superseded by
§ 1.408-2(b)(2).
Drafting Information
The principal author of this regulation
was William D. Gibbs of the Employee
Plans and Exempt Organizations
Division of the Office of Chief Counsel,
Internal Revenue Service. However,
personnel from other offices of the
Internal Revenue Service and Treasury
Department participated in developing
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the regulation, both on matters of
substance and style,

Adoption of Amendments to the
Regulations

Accordingly—1. The following
sections of the proposed regulations are
withdrawn: (a) Section 1.219 as set forth
in paragraph 3 of the February 21, 1975,
notice of proposed rulemaking.

(b) Section 1.402(a)(5) as set forth in
paragrph 4 of the February 21, 1975,
notice of proposed rulemaking.

(c) Section 1.402(a)-3 as set forth in
paragraph 5 of the February 21, 1875,
notice of proposed rulemaking.

(d) Section 1.403(a)(4) as set forth in
paragraph 6 of the February 21, 1975,
notice of proposed rulemaking,

(e) Section 1.403(a)-3 as set forth in
paragraph 7 of the February 21, 1975,
notice of proposed rulemaking,

(f) Section 1.408 as set forth in
paragraph 8 of the February 21, 1975,
notice of proposed rulemaking.

(g) Section 1.409 as set forth in
paragraph 8 of the February 21, 1975,
notice of proposed rulemaking.

(h) Sections 54.4973, 54.4973-1 and
54. 4974 as set forth in paragraph 9 of the
February 21, 1975, notice of proposed
rulemaking.

2. The amendments to 26 CFR, Parts 1
and 54, are hereby adopted, subject to_
the changes indicated below.

Income Tax Regulations (26 CFR Part 1)

Paragraph 1. Paragraphs (a) and (b) of
§ 1.219-1, as set forth in paragraph 3 of
the appendix to the February 21, 1975,
niotice of proposed rulemaking, are
revised to read as follows:

§ 1.219-1 Deduction for retirement savings.

(a) In general. Subject to the limitations
and restrictions of paragraph (b) and the
special rules of paragraph (c)(3) of this
section, there shall be allowed a deduction
under section 62 from gross income of
amounts paid for the taxable year of an
individual on behalf of such individual to an
individual retirement account des€ribed in
section 408(a), for an individual retirement
annuity described in section 408(b), or for a
retirement bond described in section 409. The
deduction described in the preceding
sentence shall be allowed only to the
individual on whose behalf such individual
retirement account, individual retirement
annuity, or retirement bond is maintained.
The first sentence of this paragraph shall
apply only in the case of a contribution of
cash. A contribution of property other than
cash is not allowable as a deduction under
this section. In the case of a retirement bond,
a deduction wilknot be allowed if the bond is
redeemed within 12 months of its issue date.

(b) Limitations and restrictions—(1)
Maximum deduction. The amount allowable
as a deduction under section 219(a) to an
individual for any taxable year cannot

exceed an amount equal to 15 percent of the

compensation includible in the gross income
of the individual for such taxable year, or
$1,500, whichever is less.

(2) Restrictions—(1) Individuals covered
by certain other plans. No deduction is
allowable under section 219(a) to an
individual for the taxable year if for any part
of such year—

(A) He was an active participant in—

(2) A plan described in section 401 (a)
which includes a trust exempt from tax under
section 501 (a),

(2) An annuity plan described in section
403 {a),

{3) A qualified bond purchase plan

_described in section 405 (a), or

(4) A retirement plan established for its
employees by the United States, by a State or
political subdivision thereof, or by an agency
or instrumentality of any of the foregoing, or

(B) Amounts were contributed by his
employer for an annuity contract described in
section 403 (b) (whether or not the
individual’s rights in such contract are
nonforfeitable).

(if) Contributions after age 70%:. No
deduction is allowable under section 219 (a)
to an individual for the taxable year of the
individual, if he has attained the age of 70%
before the close of such taxable year.

(iii) Rollover contributions. No deduction is
allowable under section 219 for any taxable
year of an individual with respect to a
rollover contribution described in section 402
(a) (5). 402 (a) (7), 403 (a) (4), 403 (b) (8), 408
(d) (3), or 408 (b} (3) (C).

(3) Amounts contributed under endowment
contracts. (i) For any taxable year, no
deduction is allowable under section 219 (a)
for amounts paid under an endowment
contract described in § 1.408-3 (e) which is
allocable under subdivision (ii) of this
subparagraph to the cost of life insurance,

(ii) For any taxable year, the cost of current
life insurance protection under an
endowment contract described in paragraph
(b) (3) (i) of this section is the product of the
net premium cost, as determined by the
Commissioner, and the excess, if any, of the
death benefit payable under the contract
during the policy year beginning in the
taxable year over the cash value of the
contract at the end of such policy year.

(iii) The provisions of this subparagraph
may be illustrated by the following examples:

Example (1). A, an individual who is
otherwise entitled to the maximum deduction
allowed under section 219, purchases, at age
20, an endowment contract described in
§ 1.408-3 (e) which provides for the payment
of an annuity of $100 per month, at age 65,
with a minimum death benefit of $10,000, and
an annual premium of $220. The cash value at
the end of the first policy year is 0. The net
premium cost; as determined by the
Commissioner, for A's age is $1.61 per
thousand dollars of life insurance protection.
The cost of current life insurance protection
is $16.10 ($1.61X10). A's maximum deduction
under section 219 with respect to amounts
paid under the endowment contract for the
taxable year in which the first policy year
begins is $203.90 ($220—$16.10).

Example (2). Assume the same facts as in
example (1), except that the cash value at the

end of the second policy year is $200 and the
net premium cost is $1.67 per thousand for
A's age. The cost of current life insurance
protection is $16.37 ($1.67x9.8). A's
maximum deduction under section 219 with
respect to amounts paid under the
endowment contract for the taxable year in
which the second policy year begins is
$203.63 ($220—$186.37).

» " - - *

Par. 2, Paragraph (c)(1) of §1.219-1, as
set forth in paragraph 1 of the March 23,
1978, notice of proposed rulemaking is
revised to read as follows:

§ 1.219-1 Deduction for Retirement Savings

* » * - *

(c) Definitions and special rules—(1)
Compensation. For purposes of this section,
the term *compensation" means wages,
salaries, professional fees, or other amounts
derived from or received for personal service
actually rendered (including, but not limited
to, commissions paid salesmen,
compensation for services on the basis of a
percentage of profits, commissions on
insurance premiums, tips and bonuses) and
includes earned income, as defined in section
401 (c) (2), but does not include amounts
derived from or received as earnings or
profits from property (including, but not
limited to, interest and dividends) or amounts
not includible in gross income.

- * AN - -

Par. 3. Paragraphs (c) and (f) of
§ 1.219~2, as set forth in paragraph 2 of
the March 23, 1979, notice of proposed
rulemaking, are revised to read as
follows:
§ 1.219-2 Definition of Active Participant
(c) Money purchase plan. An individual is
an active participant in a money purchase
plan if under the terms of the plan employer
contributions must be allocated to the
individual's account with respect to the plan

~ year ending with or within the individual's

taxable year. This rule applies even if an
individual is not employed at any time during
the individual's taxable year.

. * * *

(f) Certain individuals not active
participants. For purposes of this section, an
individual is not an active participant under a
plan for any taxable year of such individual
for which such individual elects, pursuant to
the plan, not to participate in such plan.

Par. 4. Paragraph {d)(4) of §1.408-1 is
redesignated as paragraph (d)(4) of
§ 1.408-6, which appears below. The
remainder of § 1.408-1, as set forth in
paragraph 8B in the appendix to the
February 21, 1975, notice of proposed
rulemaking, is revised to read as follows:

§ 1.408-1 General Rules

(a) In general. Section 408 prescribes rules
relating to individual retirement accounts and
individual retirement annuities. In addition to
the rules set forth in §§ 1.408-2 and 1.408-3,
relating respectively to individual retirement
accounts and individual retirement annuities,
the rules set forth in this section shall also

apply.
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(b) Exemption from tax. The individual
retirement account or individual retirement
annuity is exempt from all taxes under
subtitle A of the Code other than the taxes
imposed under section 511, relating to tax on
unrelated business income of charitable, etc.,
organizations.

(c) Sanctions—{1) Excess contributions.
an individual retirement account or
individual retirement annuity accepts and
retains excess contributions, the individual
on whose behalf the account is established or
who is the owner of the annuity will be
subject to the excise tax imposed by section
4973.

(2) Prohibited transactions by owner or
beneficiary of individual retirement
account—{i) Under section 408(e)(2), if,
during any taxable year of the individual for
whose benefit any individual retirement
account is established, that individual or the
individual’s beneficiary engages in any
transaction prohibited by section 4975 with
respect to such account, such account ceases
to be an individual retirement account as of
the first day of such taxable year. In any case
in which any individual retirement account
ceases to be an individual retirement account
by reason of the preceding sentence as of the
first day of any taxable year, section
408(d)(1) applies as if there were a
distribution on such first day in an amount
equal to the fair market value (on such first
day) of all assets in the account (on such first
day). The preceding sentence applies even
though part of the fair market value of the
individual retirement account as of the first
day of the taxable year is attributable to
excess contributions which may be returned
tax-free under section 408(d)(4) or 408(d)(5).

(ii) If the trust with which the individual
engages in any transaction described in
subdivision (i) of this subparagraph is
established by an employer or employee
association under section 408(c), only the
employee who engages in the prohibited
transaction is subject to disqualification of
his separate account.

(3) Prohibited transaction by person other
than owner or beneficiary of account. If any
person other than the individual on whose
behalf an individual retirement account is
established or the individual's beneficiary
engages in any transaction prohibited by
section 4975 with respect to such account,
such person shall be subject to the taxes
imposed by section 4975,

(4) Pledging account as security. Under
section 408(e){4), if, during any taxable year
of the individual for whose benefit an
individual retirement account is established,
that individual uses the account or any
portion thereof as security for a loan, the
portion so used is treated as distributed to
that individual. 5

(5) Borrowing on annuity contract. Under
section 408(e)(3), if during any taxable year
the owner of an individual retirement annuity
borrows any money under or by use of such
contract, the contract ceases to be an
individual retirement annuity as of the first
day of such taxable year. See § 1.408-3(c).

(8) Premature distributions. If a distribution
(whether a deemed distribution or an actual
distribution) is made from an individual
retirement account, or individual retirement
annuity, to the individual for whose benefit

the account was established, or who is the
owner of the annuity, before the individual

- attains age 59% (unless the individual has

become disabled within the meaning of
section 72(m}(7)), the tax under Chapter 1 of
the Code for the taxable year in which such
distribution is received is increased under
section 408 (f)(1) or (f)(2). The increase equals
10 percent of the amount of the distribution
which is includible in gross income for the
taxable year. Except in the case of the credits
allowable under section 31, 39, or 42, no
credit can be used to offset the increased tax
described in this subparagraph. See,
however, § 1.408-4(c)(3).

(d) Limitation on contributions and
benefits. An individual retirement account or
individual retirement annuity is subject to the
limitation on contributions and benefits
imposed by section 415 for years beginning
after December 31, 1975.

(e) Community property laws. Section 408
shall be applied without regard to any
community property laws.

Par. 5. Section 1.408-2, as set forth in
paragraph 8 of the appendix to the
February 21, 1975, notice of proposed
rulemaking and the November 19, 1975,
supplemental notice is revised to read as
follows:

§ 1.408-2 Individual Retirement Accounts

(a) In general. An individual retirement
account must be a trust or a custodial
account (see paragraph (d) of this section). It
must satisfy the requirements of paragraph
(b) of this section in order to qualify as an
individual retirement account. It may be
established and maintained by an individual,
by an employer for the benefit of his
employees (see paragraph (c) of this secnon)
or by an employee association for the benefit
of its members (see paragraph (c) of this
section).

(b) Requirements. An individual retirement
account must be a trust created or organized
in the United States (as defined in section
7701(a)(9)) for the exclusive benefit of an
individual or his beneficiaries. Such trust
must be maintained at all times as a domestic
trust in the United States. The instrument
creating the trust must be in writing and the
following requirements must be satisfied.

(1) Amount of acceptable contributions.
Except in the case of a contribution to a
simplified employee pension described in
section 408(k) and a rollover contribution
described in section 408(d)(3), 402(a)(5),
402(a)(7), 403(a)(4), 403(b)(8) or 409(b)(3)(C),
the trust instrument must provide that
contributions may not be accepted by the
trustee for the taxable year in excess of
$1,500 on behalf of any individual for whom
the trust is maintained. An individual
retirement account maintained as a
simplified employee pension may provide for
the receipt of up to $7,500 for a calendar year.

(2) Trustee. (i) The trustee must be a bank
(as defined in section 401(d)(1) and the
regulations thereunder) or another person
who demonstrates, in the manner described
in paragraph (b)(2)(ii) of this section, to the
satisfaction of the Commissioner, that the
manner in which the trust will be
administered will be consistent with the

requirements of section 408 and this section.

(ii) A person may demonstrate to the
satisfaction of the Commissioner that the
manner in which he will administer the trust
will be consistent with the requirements of
section 408 only upon the filing of a written
application to the Commissioner of Internal
Revenue, Attention: E:EP, Internal Revenue
Service, Washington, D.C. 20224. Such
application must meet the applicable
requirements of the regulations under section
401(d)(1), relating to nonbank trustees of
pension and profit-sharing trusts benefiting
owner-employees.

(iii) Section 11.408(a)(2)-1 of the Temporary
Income Tax Regulations under the Employee
Retirement Income Security Act of 1874 is
superseded by this subparagraph (2).

(3) Life insurance contracts. No part of the
trust funds may be invested in life insurance
contracts. An individual retirement account
may invest in annuity contracts which
provide, in the case of death prior to the time
distributions commence, for a payment equal
to the sum of the premiums paid or, if greater,
the cash value of the contract.

(4) Nonforfeitability The interest of any
individual on whose behalf the trust is
maintained in the balance of his account
must be nonforfeitable

(5) Prohibition against commingling. (i) The
assets of the trust must not be commingled
with other property except in a common trust
fund or common investment fund.

(ii) For purposes of this subparagraph, the
term “‘common investment fund" means a
group trust created for the purpose of
providing a satisfactory diversification of
investments or a reduction of administrative
expenses for the individual participating
trusts, and which group trust satisfies the
requirements of section 408(c) (except that it
need not be established by an employer or an
association of employees) and the
requirements of section 401(a) in the case of a
group trust in which one of the individual
participating trusts is an employees' trust
described in section 401{a) which is exempt
from tax under section 501(a).

(iii) For purposes of this subparagraph, the
term “individual participating trust” means
an employees’ trust described in section
401(a) which is exempt from tax under
section 501(a) or a trust which satisfies the
requirements of section 408(a) provided that
in the case of such an employees’ trust, such
trust would be permitted to participate in
such a group trust if all of the other individual
participating trusts were employees’ trusts
described in section 401(a) which are exempt
from tax under section 501(a).

(8) Distribution of interest. (i) The trust
instrument must provide that the entire
interest of the individual for whose benefit
the trust is maintained must be distributed to
him in accordance with paragraph (b)(6)(ii) or
(iii) of this section.

(ii) Unless the provisions of paragraph
(b)(B)(iii) of this section apply, the entire
interest of the individual must be actually
distributed to him not later than the close of
his taxable year in which he attains age 70%.

(iii) In lieu of distributing the individual's
entire interest as provided in paragraph (b)
(6) (ii) of this section, the interest may be
distributed commencing not later than the
taxable year described in such paragraph (b)
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(6) (ii). In such case, the trust must expressly
provide that the entire interest of the
individual will be distributed to the
individual and the individual's beneficiaries,
in a manner which satisfies the requirements
of paragraph (b) (6) (v) of this section, over
any of the following periods (or any
combination thereof}—

(A) The life of the individual,

(B) The lives of the individual and spouse,

(C) A period certain not extending beyond
the life expectancy of the individual, or

(D) A period certain not extending beyond
the joint life and last survivor expectancy of
the individual and spouse.

(iv) The life expectancy of the individual or
the joint life and last survivor expectancy of
the individual and spouse cannot exceed the
period computed by use of the expected
return multiples in § 1.72-9, or, in the case of
payments under a contract issued by an
insurance company, the period computed by
use of the mortality tables of such company.

(v) If an-individual's entire interest is to be
distributed over a period described in
paragraph (b) (8) (iii) of this section,

inning in the year the individual attains
70% the amount to be distributed each year
must be not less than the lesser of the
balance of the individual's entire interest or
an amount equal to the quotient obtained by
dividing the entire interest of the individual
in the trust at the beginning of such year
(including amounts not in the individual
retirement account at the beginning of the
year because they have been withdrawn for
the purpose of making a rollover contribution
to another individual retirement plan) by the
life expectancy of the individual (or the joint
life and last survivor expectancy of the
individual and spouse (whichever is
applicable)), determined in either case as of
the date the individual attains age 70 in
accordance with paragraph (b) (6) (iv) of this
section, reduced by one for each taxable year
commencing after the individual's attainment
of age 70%. An annuity or endowment
contract issued by an insurance company
which provides for non-increasing payments
over one of the periods described in
paragraph (b) (6) (iii) of this section beginning
not later than the close of the taxable year in
which the individual attains age 70% satisfies
this provision. However, no distribution need
be made in any year, or a lesser amount may
be distributed, if beginning with the year the
individual attains age 70% the aggregate
amounts distributed by the end of any year
are at least equal to the aggregate of the
minimum amounts required by this
subdivision to have been distributed by the
end of such year.

(vi) If an individual's entire interest is
distributed in the form of an annuity contract,
then the requirements of section 408 (a) (€)
are satisfied if the distribution of such
contract takes place before the close of the
taxable year described in subdivision (ii) of
this subparagraph, and if the individual's
interest will be paid over a period described
in subdivision (iii) of this subparagraph and
at a rate which satisfies the requirements of
subdivision (v) of this subparagraph.

(vii) In determining whether paragraph (b)
(8) (v) of this section is satisfied, all
individual retirement plans maintained for an

individual's benefit (except those under
which he is a beneficiary described in section
408 (a) (7)) at the close of the taxable year in
which he reaches age 70% must be
aggregated. Thus, the total payments which
such individual receives in any taxable year
must be at least equal to the amount he
would have been required to receive had all
the plans been one plan at the close of the
taxable year in which he attained age 70%.

(7) Distribution upon death. (i) The trust
instrument must provide that if the individual
for whose benefit the trust is maintained dies
before the entire interest in the trust has been
distributed to him, or if distribution has been
commenced as provided in paragraph (b) (6)
of this section to the surviving spouse and
such spouse dies before the entire interest
has been distributed to such spouse, the
entire interest [or the remaining part of such
interest if distribution thereof has
commenced) must, within 5 years after the
individual's death (or the death of the
surviving spouse) be distributed or applied to
the purchase of an immediate annuity for this
beneficiary or beneficiaries (or the
beneficiary or beneficiaries of the surviving
spouse) which will be payable for the life of
such beneficiary or beneficiaries (or for a
term certain not extending beyond the life
expectancy of such beneficiary or
beneficiaries) and which annuity contract
will be immediately distributed to such
beneficiary or beneficiaries. A contract
described in the preceding sentence is not
includible in gross income upon distribution.
Section 1.408—4 (e) provides rules applicable
to the taxation of such contracts. The first
sentence of this paragrpah (b) (7) shall have
no application if distributions over a term
certain commenced before the death of the
individual for whose benefit the trust was
maintained and the term certain is for a
period permitted under paragraph (b) (8) (iii)
(C) or (D) of this section.

(ii) Each such beneficiary (or beneficiary of
a surviving spouse) may elect to treat the
entire interest in the trust (or the remaining
part of such interest if distribution thereof
has commenced) as an account subject to the
distribution requirements of section 408 (a)
(6)-and paragraph (b) (8) of this section
instead of those of section 408 (a) (7) and
paragraph (b) (7) of this section. Such an
election will be deemed to have been made if
such beneficiary treats the account in
accordance with the requirements of section
408 (a) (8) and paragraph (b) (6) of this
section. An election will be considered to
have been made by such beneficiary if either
of the following occurs: (A) any amounts in
the account (including any amounts that have
been rolled over, in accordance with the
requirements of section 408 (d) (3) (A) (i), into
an individual retirement account, individual
retiremenet annuity, or retirmenet bond for
the benefit of such individual) have not been
distributed within the appropriate time period
required by section 408 (a) (7) and paragraph
(b) (7) of this section; or (B) any additional
amounts are contributed to the account (or to
the account, annuity, or bond to which the
beneficiary has rolled such amounts over, as
described in (1) above) which are subject, or
deemed to be subject, to the distribution
requirements of section 408 (a) (8) and
paragraph (b) (6) of this section.

(8) Definition of beneficiaries. The term
“beneficiaries” on whose behalf an
individual retirement account is established
includes (except where the context indicates
otherwise) the estate of the individual,
dependents of the individual, and any person
designated by the individual to share in the
benefits of the account after the death of the
individual,

(c) Accounts established by employers and
certain association of employees—{1) In
general. A trust created or organized in the
United States (as defined in section 7701 (a)
(9)) by an employer for the exclusive benefit
of his employees or their beneficiaries, or by
an association of employees for the exclusive
benefit of its members or their beneficiaries,
is treated as an individual retirement account
if the requirements of paragraphs (c) (2) and
(c) (3) of this section are satisfied under the
written governing instrument creating the
trust, A trust described in the
sentence is for the exclusive benefit of
employees or member even though it may
maintain an account for former employees or
members and employees who are temporarily
on leve.

(2) General requirements. The trust must
satisfy the requirements of paragraphs (b) (1)
through (7) of this section. .

(3) Special requirement. There must be a
separate accounting for the interest of each
employee or member.

(4) Definitions—(i) Separate accounting.
For puposes of paragraph (c) (3) of this
section, the term "separate accounting"”
means that separate records must be
maintained with respect to the interest of
each individual for whose benefit the trust is
maintained. The assets of the trust may be
held in a common trust fund, common
investment fund, or common fund for the
account of all individuals who have an
interest in the trust.

(ii) Employee association. For purposes of
this paragraph and section 408 (c), the term
“employee association” means any
organization composed of two or more
employees, including, but not limited to, an
employee association described in section
501 (c) (4). Such association may include
employees within the meaning of section 401
(c) (1). There must be, however, some nexus
between the employees (e.g., employees of
same employer, employees in the same
industry, etc.) in order to qualify as an
employee association described in this
subdivision (ii).

(d) Custodial accounts. For purposes of this
section and section 408(a), a custodial
account is treated as a trust described in
section 408(a) if such account satisfies the

“requirements of section 408(a) except that it

is not a trust and if the assets of such account
are held by a bank (as defined in section
401(d)(1) and the regulations thereunder) or
such other person who satisfies the
requirements of paragraph (b)(2)(ii) of this
section. For purposes of this chapter, in the
case of a custodial account treated as a trust
by reason of the preceding sentence, the
custodian of such account will be treated as
the trustee thereof.

Par. 6. Section 1.408-3, as set forth in
paragraph 8 of the appendix to the
February 21, 1975, notice of proposed




52786

Federal Register / Vol. 45, No. 155 / Friday, August 8, 1980 / Rules and Regulations

rulemaking, is revised to read as
follows:

§ 1.408-3 Individual retirement annuities.

(a) In general. An individual retirement
annuity is an annuity contract or endowment
contract (described in paragraph (e)(1) of this
section) issued by an insurance company
which is qualified to do business under the
law of the jurisdiction in which the contract
is sold and which satisfies the requirements
of paragraph (b) of this section. A
participation certificate is a group contract
issued by an insurance company described in
this paragraph will be treated as an
individual retirement annuity if the contract
satisfies the requirement of paragraph (b) of
this section; the certificate of participation
sets forth the requirements of paragraph (1)
through (5) of section 408(b); the contract
provides for a separate accounting of the
benefit allocable to each participant-owner;
and the group contract is for the exclusive
benefit of the participant owners and their
beneficiaries. For purposes of this title, a
participant-owner of a group contract
described in this paragraph shall be treated
as the owner of an individual retirement
annuity. A contract will not be treated as
other than an individual retirement annuity
merely because it provides for waiver of
premium on disability. An individual
retirement annuity contract which satisfies
the requirements of section 408(b) need not
be purchased under a trust if the
requirements of paragraph (b) of this section
are satisfied. An individual retirement
endowment contract may not be held under a
trust which satisfies the requirements of
section 408(a). Distribution of the contract is
not a taxable event. Distributions under the
contract are includible in gross income in
accordance with the provisions of § 1.408-4
(e).

(b) Requirements—(1) Transferability. The
annuity or the endowment contract must not
be transferable by the owner. an annuity or
endowment contract is transferable if the
owner can transfer any portion of his interest
in the contract to any person other than the
issuer thereof. Accordingly, such a contract is
transferable if the owner can sell, assign
discount, or pledge as collateral for a loan or
as security for the performance of an
obligation or for any other purpose his
interest in the contract to any person other
than the issuer thereof. On the other hand, a
contract is not to be considered transferable
merely because the contract contains: a
provision permitting the individual to
designate a beneficiary to receive the
proceeds in the event of his death, a

provision permitting the individual to elect a .

joint and survivior annuity, or other similar
provisions, :

(2) Annual premium. Except in the case of
a contribution to a simplified employee
pension described in section 408(k), the
annual premium on behalf of any individual
for the annuity or the endowment contract
cannot exceed $1,500. Any refund of
premiums must be applied before the close of
the calendar year following the year of the
refund toward the payment of future
premiums or the purchase of additional
benefits.

(3) Distribution. The entire interest of the
owner must be distributed to him in the same
manner and over the same period as
described in § 1.408-2 (b) (8).

(4) Distribution upon death. If the owner
dies before the entire interest has been
distributed to him, or if distribution has
commenced to the surviving spouse, the
remaining interest must be distributed in the
same manner, over the same period, and to
the same beneficiaries as described in
§ 1.408-2 (b) (7).

(5) Nonforfeitability. The entire interest of
the owner in the annuity or endowment
contract must be nonforfeitable.

(6) Flexible premium. (Reserved)

(c) Disqualification. If during any taxable
year the owner of an annuity borrows any
money under the annuity or endowment
contract or by use of such contract (including,
but not limited to, pledging the contract as
security for any loan), such contract will
cease to be an individual retirement annuity
as of the first day of such taxable year, and
will not be an individual retirement annuity
at any time thereafter. If an annuity or
endowment contract which constitutes an
individual retirement annuity is disqualified
as a result of the preceding sentence, an
amount equal to the fair market value of the
contract as of the first day of the taxable year
of the owner in which such contract is
disqualified is deemed to be distributed to
the owner. Such owner shall include in gross
income for such year an amount equal to the
fair market value of such contract as of such
first day. The preceding sentence applies
even though part of the fair market value of
the individual retirement annuity as of the
first day of the taxable year is attributable to
excess contributions which may be returned
tax-free under section 408 (d) (4) or 408 (d)
(5).

(d) Premature distribution tax on deemed
distribution. If the individual has not attained
age 59% before the beginning of the year in
which the disqualification described in
paragraph (c) of this section occurs, see
section 408 (f) (2) for additional tax on
premature distributions:

(e) Endowment contracts—(1) Additional
requirements for endowment contracts. No
contract providing life insurance protection
issued by a company described in paragraph
(a) of this section shall be treated as an
endowment contract for purposes of this
section if—

(i) Such contract matures later than the
taxable year in which the individual in whose
name the contract is purchased attains the
age of 70%;

(ii) Such contract is not for the exclusive
benefit of such individual or his beneficiaries;

(iii) Premiums under the contract may
increase over the term of the contract;

{iv) When all premiums are paid when due,
the cash value of such contract at maturity is
less than the death benefit payable under the
contract at any time before maturity;

(v) The death benefit does not, at some
time before maturity, exceed the greater of
the cash value or the sum of premiums paid
under the contract;

(vi) Such contract does not provide for a
cash value;

(vii) Such contract provides that the life
insurance element of such contract may

increase over the term of such contract,
unless such increase is merely because such
contract provides for the purchase of
additional benefits;

(viii) Such contract provides insurance
other than life insurance and waiver of
premiums upon disability; or

(ix) Such contract is issued after November
6, 1978.

(2) Treatment of proceeds under
endowment contract upon death of
individual. In the case of the payment of a
death benefit under an endowment contract
upon the death of the individual in whose
name the contract is purchased, the portion
of such payment which is equal to the cash
value immediately before the death of such
individual is not excludable from gross
income under section 101(a) and is treated as
a distribution from an individual retirement
annuity. The remaining portion, if any, of
such payment constitutes current life
insurance protection and is excludable under
section 101(a). If a death benefit is paid under
an endowment contract at a date or dates
later than the death of the individual, section
101(d) is applicable only to the portion of the
benefit which is attributable to the amount
excludable under section 101(a).

Par. 7. There are inserted after
§ 1.408-3 the following new sections.
§ 1.408-4 Treatment of distributions from
individual retirement arrangements.

(a) General rule—(1) Inclusion in income.
Except as otherwise provided in this section,
any amount actually paid or distributed or

-deemed paid or distributed from an

individual retirement account or individual
retirement annuity shall be included in the
gross income of the payee or distributee for
the taxable year in which the payment or
distribution is received.

(2) Zero basis. Notwithstanding section
1015(d) or any other provision of the Code,
the basis (or investment in the contract) of
any person in such an account or annuity is
zero. For purposes of this section, an
assignment of an individual's rights under an
individual retirement account or an
individual retirement annuity shall, except as
provided in § 1.408-4(g) (relating to transfer
incident to divorce), be deemed a distribution
to such individual from such account or
annuity of the amount assigned.

(b) Rollover contribution—(1) To
individual retirement arrangement.
Paragraph (a)(1) of this section shall not
apply to any amount paid or distributed from
an individual retirement account or
individual retirement annuity to the
individual for whose benefit the account was
established or who is the owner of the
annuity if the entire amount received
(including the same amount of money and
any other property) is paid into ah individual
retirement account, annuity (other than an
endowment contract), or bond created for the
benefit of such individual not later than the
60th day after the day on which he receives
the payment or distribution.

(2) To qualified plan, Paragraph (a){1) of
this section does not apply to any amount
paid or distributed from an individual
retirement account or individual retirement
annuity to the individual for whose benefit




Federal Register / Vol. 45, No. 155 / Friday, August 8, 1980 / Rules and Regulations

52787

the account was established or who is the
owner of the annuity if—

(i) No amount in the account or no part of
the value of the annuity is attributable to any
source other than a rollover contribution from
an employees' trust described in section
401(a) which is exempt from tax under
section 501(a) or a rollover contribution from
an annuity plan deseribed in section 403(a)
and the earnings on such sums, and

{ii) The entire amount received (including
the same amount of money and any other
property) represents the entire amount in the
account and is paid into another such trust or
plan (for the benefit of such individual) not
later than the 60th day after the day on which
the payment or distribution is received.

This subparagraph does not apply if any
portion of the rollover contribution described
in paragraph (b)(2)(i) of this section is
attributable to an employees' trust forming
part of a plan or an annuity under which the
individual was an employee within the
meaning of section 401(c)(1) at the time
contributions were made on his behalf under
the plan.

(3) To section 403(b) contract. [Reserved]

(4) Frequency limitation. (i) For taxable
years beginning on or before December 31,
1977, paragraph (b)(1) of this section does not
apply to any amount received by an
individual from an individual retirement
account, annuity or bond if at any time during
the 3-year period ending on the day of
receipt, the individual received any other
amount from an individual retirement
account, annuity or bond which was not
includible in his gross income because of the
application of paragraph {b)(1) of this section.

(ii) [Reserved)

(c) Excess contributions returned before
due date of return—(1) Excess contribution.
For purposes of this paragraph, excess
contributions are the excess of the amounts
contributed to an individual retirement
account or paid for an individual retirement
annuity during the taxable year over the
amount allowable as a deduction under
section 219 or 220 for the taxable year.

(2) General rule. (i) Paragraph (a)(1) of this
section does not apply to the distribution of
any excess contribution paid during a taxable
year to an account or annuity if: the
distribution is received on or before the date
prescribed by law (including extensions) for
filing the individual's return for such taxable
year; no deduction is allowed under section
219 or section 220 with respect to the excess
contribution; and the distribution is
accompanied by the amount of net income
attributable to the excess contribution as of
the date of the distribution as determined
under subdivision (ii).

(ii) The amount of net income attributable
to the excess contributions is an amount
which bears the same ratio to the net income
earned by the account during the
computation period as the excess
contribution bears to the sum of the balance
of the account as of the first day of the
taxable year in which the excess contribution
is made and the total contribution made for
such taxable year, For purposes of this
paragraph, the term “computation period”
means the period beginning on the first day of
the taxable year in which the excess

contribution is made and ending on the date
of the distribution from the account.

(iii) For purposes of paragraph (c}(2)(ii), the
net income by the account during the
computation period is the fair market value of
the balance of the account immediately after
the distribution increased by the amount of
distributions from the account during the
computation period, and reduced (but not
below zero) by the sum of: (A) the fair market
value of the balance of the account as of the
first day of the taxable year in which the
excess contribution is made and (B) the
contributions to the account made during the
computation period.

(3) Time of inclusion. (i) For taxable years
beginning before January 1, 1877, the amount
of net income determined under
subparagraph (2) is includible in the gross
income of the individual for the taxable year
in which it is received. The amount of net
income thus distributed is subject to the tax
imposed by section 408(f)(1) for the year
includible in gross income.

(ii) [Reserved]

(4) Example. The provisions of this
paragraph may be illustrated by the following
example:

Example. On January 1, 1975, A, age 55,
who is a calendar-year taxpayer, contributes
$1,500 to an individual retirement account
established for his benefit. For 1975, A is
entitled to a deduction of $1,400 under section
219. For 1975, A does not claim as deductions
any other items listed in section z682. A's
gross income for 1975 is $9,334. On April 1,
1976, $107 is distributed to A from his
individual retirement account. As of such
date, the balance of the account is $1,498
[$1,605—$107]. There were no other
distributions the account as of such
date. The net amount of income earned by
the account is $105 [$1,498+$107 — (0481,
500)). The net income attributable to the
excess contribution is $7. [$105 % ($100/
$1,500)). A’s adjusted gross income for 1975 is
his gross income for 1975 ($9,334) reduced by
the amount allowable to A as a deduction
under section 219 ($1,400), or $7.934. A will
include the $7 of the $107 distributed on April
1, 1976, in his gross income for 1976. Further,
A will pay an additional income tax of $.70
for 1976 under section 408 (£)(1).

(d) Deemed distribution—{1) General rule.
In any case in which an individual retirement
account ceases to be an individual retirement
account by reason of the application of
section 408(e)(2), paragrapg (a)(1) of this
section shall apply as if there were a
distribution on the first day of the taxable
year in which such account ceases to be an
individual retirement account of an amount
equal to the fair market value on such day of
all of the assets in the account on such day.
In the case of a deemed distribution from an
:g;iividual retirement annuity, see § 1.408-3

(2) Using account as security. In any case
in which an individual for whose benefit an
individual retirement account is established
uses, directly or indirectly, all or any portion
of the account as security for a loan,

_ paragraph (a){(1) of this section shall apply as

there were distributed on the first day of
the taxable year in which the loan was made
an amount equal to that portion of the
account used as security for such loan.

(e) Distribution of annuity contracts.
Paragraph (a)(1) of this section does not
apply to any annuity contract which is
distributed from an individual retirement
account and which satisfies the requirements
of paragraphs (b) (1), (3). (4) and (5) of section
408. Amounts distributed under such
contracts will be taxable to the distributee
under section 72. For purposes of applying
section 72 to a distribution from such a
contract, the investment in such contract is
Zero.

(f) Treatment of assets distributed from an
individual retirement account for the
purchase of an endewment contract. Under
section 408(e)(5), if all, or any portion, of the
assets of an individual retirement account are
used to purchase an endowment contract
described in § 1.408-3(e) for the benefit of the
individual for whose benefit the account is
established—

(1) The excess, if any, of the total amount
of assets used to purchase such contract over
the portion of the assets attributable to life
insurance protection shall be treated as a
rollover contribution described in section
408(d)(3), and

(2) The portion of the assets attributable to
life insurance protection shall be treated as a
distribution described in paragraph (a)(1) of
this section, except that the provisions of
section 408(f) shall not apply to such amount.

(g) Transfer incident to divorce—{1)
General rule. The transfer of an individual's
interest, in whole or in part, in an individual
retirement account, individual retirement
annuity, or a retirement bond, to his former
spouse under & valid divorce decree or a
written instrument incident to such divorce
shall not be considered to be a distribution
from such an account or annuity to such
individual or his former spouse; nor shall it
be considered a taxable transfer by such
individual to his former spouse
notwithstanding any other provision of
Subtitle A of the Code.

(2) Spousal account. The interest described
in this paragraph (g) which is transferred to
the former spouse shall be treated as an
individual retirement account of such spouse
if the interest is an individual retirement
account; an individual retirement annuity of
such spouse if such interest is an individual
retirement annuity; and a retirement bond of
ia)ucl:i spouse if such interest is a retirement

ond.

§ 1.408-5 Annual reports by trustees or
issuers.

(a) In general. The trustee of an individual
retirement account or the issuer of an
individual retirement annuity shall make
annual calendar year reports concerning the
status of the account or annuity. The report
shall contain the information required in
paragraph (b) and be furnished or filed in the
manner and time specified in paragraph (c).

(b) Information required to be included in
the annual reports. The annual calendar year
report shall contain the following information
for transactions occurring during the calendar
year—

(1) The amount of contributions;

(2) The amount of distributions;

(3) In the case of an endowment contract,
the amount of the premium paid allocable to
the cost of life insurance;
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{4) The name and address of the trustee or
issuer; and

(6) Such other information as the
Commissioner may require.

(¢c) Manner and time for filing. (1) The
annual report shall be furnished to the
individual on whose behalf the account is
established or in whose name the annuity is
purchased {or the beneficiary of the
individual or owner). The report shall be
furnished on or before the 30th day of June
following the calendar year for which the
report is required.

(2) The Commissioner may require the
annual report to be filed with the Service at
the time the Commissioner specifies.

(d) Penalties. Section 6693 prescribes
penalties for failure to file the annual report.

(e) Effective date. This section shall apply
to reports for calendar years after 1978.

(f) Reports for years prior to 1979. For
years prior to 1979, a trustee or issuer shall
make reports in the time and manner as the
Commissioner requires.

Par. 8. There is inserted after § 1.408-5
a new section, and paragraph (d)(4) (x)
and (xi) of this new section as
redesignated by paragraph 4 of this
Treasury decision is revised. The new
section reads as follows:

§ 1.408-6 Disclosure statements for
individual retirement arrangements.

(a) In general—(1) General rule. Trustees
and issuers of individual retirement accounts
and annuities are, under the authority of
section 408(i), required to provide disclosure
statements. This section sets forth these
requirements.

(2) [Reserved]

(b) [Reserved]

(c) [Reserved]

(d) Requirements. (1) [Reserved]

(2) [Reserved]

{3) [Reserved]

(4) Disclosure statements. * * *

(x) This section shall be effective for
disclosure statements and copies of
governing instruments mailed, or delivered
without mailing, after February 14, 1977.

(xi) This section does not reflect the
amendments made by section 1501 of the Tax
Reform Act.of 1976 (90 Stat. 1734) relating to
retirement savings for certain married
individuals.

Par. 9. There is added after § 1.408-6
the following new section:

§ 1.408-7 Reports on distributions from
individual retirement plans.

(a) Requirement of report. The trustee of an
-individual retirement account or the issuer of

an individual retirement annuity who makes
a distribution during any calendar year to an
individual from such account or under such
annuity shall make a report on Form W-2P
{in the case of distributions that are not total
distributions) or Form 1099R (in the case of
total distributions), and their related
transmittal forms, for such year. The return
must show the name and address of the
person to whom the distribution was made,
the aggregate amount of such distribution,
and such other information as is required by
the forms. _

(b) Amount subject to this section. The
amounts subject to reporting under paragraph

(a) include all amounts distributed or made
available to which section 408(d) applies.

(c) Time and place for filing. The report
required under this section for any calendar
year shall be filed after the close of that year
and on or before February 28 of the following
year with the appropriate Internal Revenue
Service Center,

(d) Statement to recipients. (1) Each trustee
or issuer required to file Form 1099R or Form
W-2P under this section shall furnish to the
person whose identifying number is {or
should be) shown on the forms a copy of the

. form.

(2) Each statement required by this
paragraph to be furnished to recipients shall
be furnished to such person after November
30 of the year of the distribution and on or
before January 31 of the following year.

(e) Effective date. This section is effective
for calendar years beginning after December
31, 1977.

Sec. 7805, Internal Revenue Code of 1954
(68A Stat. 917; 26 U.S.C. 7805).

Jerome Kurtz,

Commissioner of Internal Revenue.

Approved: July 18, 1980.
Emil M. Sunley,
Acting Assistant Secretary of the Treasury.

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1953

Paragraph 1. The following new
section is added immediately after
§ 1.218-0: :

§ 1.219-1 Deduction for retirement
savings.

(a) In general. Subject to the
limitations and restrictions of paragraph
(b) and the special rules of paragraph
(c)(3) of this section, there shall be
allowed a deduction under section 62
from gross income of amounts paid for
the taxable year of an individual on
behalf of such individual to an
individual retirement account described
in section 408(a), for an individual
retirement annuity described in section
408(b), or for a retirement bond
described in section 409. The deduction
described in the preceding sentence
shall be allowed only to the individual
on whose behalf such individual
retirement account, individual
retirement annuity, or retirement bond is
maintained. The first sentence of this
paragraph shall apply only in the case of
a contribution of cash. A contribution of
property other than cash is not
allowable as a deduction under this
section. In the case of a retirement bond,
a deduction will not be allowed if the
bond is redeemed within 12 months of
its issue date.

(b) Limitations and restrictions—{1)
Maximum deduction, The amount
allowable as a deduction under section
219(a) to an individual for any taxable
year cannot exceed an amount equal to
15 percent of the compensation

includible in the gross income of the
individual for such taxable year, or
$1,500, whichever is less.

(2) Restrictions—(1) Individuals
covered by certain other plans. No
deduction is allowable under séction
219(a) to an individual for the taxable
year if for any part of such year—

(A) He was an active participant in—

(7) A plan described in section 401(a)
which includes a trust exempt from tax
under section 501(a),

(2) An annuity plan described in
section 403(a),

(3) A qualified bond purchase plan
described in section 405(a), or

(4) A retirement plan established for
its employees by the United States, by a
State or political subdivision thereof, or
by an agency or instrumentality of any
of the foregoing, or

(B) Amounts were contributed by his
employer for an annuity contract
described in section 403(b) (whether or
not the individual’s rights in such
contract are nonforfeitable).

(ii) Contributions after age 70%2. No
deduction is allowable under section 219
(a) to an individual for the taxable year
of the individual, if he has attained the
age of 70% before the close of such
taxable year.

(iii) Rollover contributions. No
deduction is allowable under section 219
for any taxable year of an individual
with respect to a rollover contribution
described in section 402(a)(5), 402(a)(7),
403(a)(4), 403(b)(8), 408(d)(3), or
409(b)(3)(C).

(3) Amounts contributed under
endowment contracts. (i) For any
taxable year, no deduction is allowable
under section 219(a) for amounts paid
under an endowment contract described
in § 1.408-3(e) which is allocable under

" subdivision (ii) of this subparagraph to

the cost of life insurance.

(ii) For any taxable year, the cost of
current life insurance protection under
an endowment contract described in
paragraph (b)(3)(i) of this section is the
product of the net premium cost, as
determined by the Commissioner, and
the excess, if any, of the death benefit
payable under the contract during the
policy year beginning in the taxable
year over the cash value of the contract
at the end of such policy year,

(iii) The provisions :fy lﬁis
subparagraph may be illustrated by the
following examples:

Example (1). A, an individual who is
otherwise entitled to the maximum deduction
allowed under section 219, purchases, al age
20, an endowment contract described in
§ 1.408-3(e) which provides for the payment
of an annuity of $100 per month, at age 65,
with a minimum death benefit of $10,000, and
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an annual premium of $220. The cash value at
the end of the first policy year is 0. The net
premium cost, as determined by the
Commissioner, for A's age is $1.61 per
thousand dollars of life insurance protection.
The cost of current life insurance protection
is $16.10 ($1.81 X 10). A's maximum
deduction under section 219 with respect to
amounts paid under the endowment contract
for the taxable year in which the first policy
year begins is $203.90 ($220 — $16.10}.

Example (2). Assume the same facts as in
example (1), except that the cash value at the
end of the second policy year is $200 and the
net premium cost is $1.67 per thousand for
A's age. The cost of current life insurance
protection is $16.37 ($1.67 X 9.8). A's
maximum deduction under section 218 with
respect to amounts paid under the
endowment contract for the taxable year in
which the second policy year begins is
$203.63 ($220 — $16.37),

(c) Definitions and special rules— (1)
Compensation. For purposes of this
section, the term “compensation” means
wages, salaries, professional fees, or
other amounts derived from or received
for personal service actually rendered
(including, but not limited to,
commissions paid salesmen,
compensation for services on the basis
of a percentage of profits, commissions
on insurance premiums, tips, and
bonuses) and includes earned income,
as defined in section 401 (c) (2), but does
not include amounts derived from or
received as earnings or profits from
property (including, but not limited to,
interest and dividends) or amounts not
includible in gross income.

(2) Active participant. For the
definition of active participant, see
§ 1.219-2.

(3) Special rules. (i) The maximum
deduction allowable under section
219(b)(1) is computed separately for
each individual. Thus, if a husband and
wife each has compensation of $10,000
for the taxable year and they are eagh
otherwise eligible to contribute to an
individual retirement account and they
file a joint return, then the maximum
amount allowable as a deduction under
section 219 is $3,000, the sum of the
individual maximums of $1,500.
However, if, for example, the husband
has compensation of $20,000, the wife
has no compensation, each is otherwise
eligible to contribute to an individual
retirement account for the taxable year,
and they file a joint return, the
maximum amount allowable as a
deduction under section 219 is $1,500.

(ii) Section 219 is to be applied
without regard to any community
property laws. Thus, if, for example, a
husband and wife, who are otherwise
eligible to contribute to an individual
retirement account, live in a community
property jurisdiction and the husband

alone has compensation of $20,000 for
the taxable year, then the maximum
amount allowable as a deduction under
section 219 is $1,500.

(4) Employer contributions. For
purposes of this chapter, any amount
paid by an employer to an individual
retirement account or for an individual
retirement annuity or retirement bond
constitutes the payment of
compensation to the employee (other
than a self-employed individual who is
an employee within the meaning of
section 401(c)(1)) includible in his gross
income, whether or not a deduction for
such payment is allowable under section
219 to such employee after the
application of section 219(b). Thus, an
employer will be entitled to a deduction
for compensation paid to an employee
for amounts the employer contributes on
the employee's behalf to an individual
retirement account, for an individual
retirement annuity, or for a retirement
bond if such deduction is otherwise
allowable under section 162.

§ 1.2192-2 Definition of active participant.

(a) In general. This section defines the
term “‘active participant” for individuals
who participate in retirement plans
described in section 219(b)(2). Any
individual who is an active participant
in such a plan is not allowed a

- deduction under section 219(a) for

contributions to an individual retirement
account.

(b) Defined benefit plans— (1) In
general. Except as provided in
subparagraphs (2), (3) and (4) of this
paragraph, an individual is an active
participant in a defined benefit plan if
for any portion of the plan year ending
with or within such individual's taxable
year he is not excluded under the
eligibility provisions of the plan. An
individual is not an active participant in
a particular taxable year merely
because the individual meets the plan's
eligibility requirements during a plan
year beginning in that particular taxable
year but ending in a later taxable year
of the individual, However, for purposes
of this section, an individual is deemed
not to satisfy the eligibility provisions
for a particular plan year if his
compensation is less than the minimum
amount of compensation needed under
the plan to accrue a benefit. For
example, assume a plan is integrated
with Social Security and only those
individuals whose compensation
exceeds a certain amount accrue
benefits under the plan. An individual
whose compensation for the plan year
ending with or within his taxable year is
less than the amount necessary under
the plan to accrue a benefit is not an
active participant in such plan.

(2) Rules for plans maintained by
more than one employer. In the case of a
defined benefit plan described in section
413(a) and funded at least in part by
service-related contributions, e.g., so
many cents-per-hour, an individual is an
active participant if an employer is
contributing or is required to contribute
to the plan an amount based on that
individual's service taken into account
for the plan year ending with or within
the individual's taxable year. The
general rule in paragraph (b)(1) of this
section applies in the case of plans
described in section 413(a) and funded
only on some non-service-related unit,
e.g., 80 many cents-per-ton of coal.

(8) Plans in which accruals for all
participants have ceased. In the case of
a defined benefit plan in which accruals
for all participants have ceased, an
individual in such & plan is not an active
participant. However, any benefit that
may vary with future compensation of
an individual provides additional
accruals. For example, a plan in which
future benefit accruals have ceased, but
the actual benefit depends upon final
average compensation will not be
considered as one in which accruals
have ceased.

(4) No accruals after specified age. An
individual in a defined benefit plan who
accrues no additional benefits in a plan
year ending with or within such
individual's taxable year by reason of
attaining a specified age is not an active
participant by reason of his
participation in that plan.

(c) Money purchase plan. An
individual is an active participant in a
money purchase plan if under the terms
of the plan employer contributions must
be allocated to the individual's account
with respect to the plan year ending
with or within the individual's taxable
year, This rule applies even if an
individual is not employed at any time
during the individual's taxable year.

(d) Profit-sharing and stock-bonus
plans—{1) In general. This paragraph
applies to profit-sharing and stock
bonus plans. An individual is an active
participant in such plans in a taxable
year if a forfeiture is allocated to his
account as of a date in such taxable
year. An individual is also an active
participant in a taxable year in such
plans if an employer contribution is
added to the participant’s account in
such taxable year. A contribution is
added to a participant's account as of
the later of the following two dates: the
date the contribution is made or the date
as of which it is allocated. Thus, if a
contribution is made in an individual's
taxable year 2 and allocated as of a date
in individual's taxable year 1, the later
of the relevant dates is the date the
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contribution is made. Consequently, the
individual is an active participant in
year 2 but not in year 1 as a result of
that contribution.

(2) Special rule. An individual is not
an active participant for a particular

taxable year by reason of a contribution -

made in such year allocated to a
previous year if such individual was an
active participant in such previous year
by reason of a prior contribution that
was allocated as of a date in such
previous year.

(e) Employee contributions. If an
employee makes a voluntary or
mandatory contribution to a plan
described in paragraphs (b), (c), or (d) of
this section, such employee is an active
participant in the plan for the taxable
year in which such contribution is made.

(f) Certain individuals not active
participants. For purposes of this
section, an individual is not an active
participant under a plan for any taxable
year of such individual for which such
individual elects, pursuant to the plan,
not to participate in such plan.

(g) Retirement savings ﬁ)r married
individuals. The provisions of this
section apply in determining whether an
individual or his spouse is an active
participant in a plan for purposes of
section 220 (relating to retirement
savings for certain married individuals).

(h) Examples.The provisions of this
section may be illustrated by the
following examples:

Example (1). The X Corporation maintains
a defined benefit plan which has the
following rules on participation and accrual
of benefits. Each employee who has attained
the age of 25 or has completed one year of
service is a participant in the plan. The plan
further provides that each participant shall
receive upon retirement $12 per month for
each year of service in which the employee
completes 1,000 hours of service. The plan
year is the calendar year. B, a calendar-year
taxpayer, enters the plan on January 2, 1980,
when he is 27 years of age. Since B has
attained the age of 25, he is a participant in
the plan. However, B completes less than
1,000 hours of service in 1980 and 1981.
Although B is not accruing any benefits under
the plan in 1980 and 1981, he is an active
participant under section 219(b)(2) because
he is a participant in the plan. Thus, B cannot
make deductible contributions to an
individual retirement arrangement for his
taxable years of 1980 and 1981.

Example (2). The Y Corporation maintains
a profit-sharing plan for its employees. The
plan year of the plan is the calendar year. C
is a calendar-year taxpayer and a participant
in the plan. On June 30, 1980, the employer
makes a contribution for 1880 which as
allocated on July 31, 1980, In 1981 the
employer makes a second contribution for
1980, allocated as of December 31, 1980.
Under the general rule stated in § 1.219-
2(d)(1), C is an active participant in 1980.
Under the special rule stated in § 1.219-

2(d)(2), however, C is not an active
participant in 1981 by reason of that
contribution made in 1981.

(i) Effective date. The provisions set
forth in this section are effective for
taxable years beginning after December
31, 1978.

Par. 2. The following new section is
added immediately after § 1.407-1:

§ 1.408-1 General rules.

(a) In general. Section 408 prescribes
rules relating to individual retirement
accounts and individual retirement
annuities. In addition to the rules set
forth in §§ 1.408-2 and 1.408-3, relating
respectively to individual retirement
accounts and individual retirement
annuities, the rules set forth in this
section shall also apply.

(b) Exemption from tax. The
individual retirement account or
individual retirement annuity is exempt
from all taxes under subtitle A of the
Code other than the taxes imposed
under section 511, relating to tax on
unrelated business income of charitable,
elc., organizations.

(c) Sanctions—(1) Excess
contributions. If an individual retirement
account or individual retirement annuity
accepts and retains excess
contributions, the individual on whose
behalf the account is established or who
is the owner of the annuity will be
subject to the excise tax imposed by
section 4973, :

(2) Prohibited transactions by owner
or beneficiary of individual retirement
account—{i) Under section 408(e)(2), if,
during any taxable year of the
individual for whose benefit any
individual retirement account is
established, that individual or the
individual's beneficiary engages in any
transaction prohibited by section 4975
with respect to such account, such
account ceases to be an individual
retirement account as of the first day of
such taxable year. In any case in which
any individual retirement account
ceases to be an individual retirement
account by reason of the preceding
sentence as of the first day of any
taxable year, section 408(d)(1) applies as
if there were a distribution on such first
day in an amount equal to the fair
market value (on such first day) of all
assets in the account (on such first day).
The preceding sentence applies even
though part of the fair market value of
the individual retirement account as of
the first day of the taxable year is
attributable to excess contributions
which may be returned tax-free under
section 408(d)(4) or 408(d)(5).

(ii) If the trust with which the
individual engages in any transaction
described in subdivision (i) of this

subparagraph is established by an
employer or employee association under
section 408(c), only the employee who
engages in the prohibited transaction is
subject to disqualification of his
separate account.

(8) Prohibited transaction by person
other than owner or beneficiary of
account, If any person other than the
individual on whose behalf an
individual retirement account is
established or the individual's
beneficiary engages in any transaction
prohibited by section 4975 with respect
to such account, such person shall be
subject to the taxes imposed by section
4975.

(4) Pledging account as security.
Under section 408(e)(4), if, during any
taxable year of the individual for whose
benefit an individual retirement account
is established, that individual uses the
account or any portion thereof as
security for a loan, the portion so used is
treated as distributed to that individual.

(5) Borrowing on annuity contract. -
Under section 408(e)(3), if during any
taxable year the owner of an individual
retirement annuity borrows any money
under or by use of such contract, the
contract ceases to be an individual
retirement annuity as of the first day of
such taxable year. See § 1.408-3(c).

(6) Premature distributions. If a
distribution (whether a deemed
distribution or an actual distribution) is
made from an individual retirement
account, or individual retirement
annuity, to the individual for whose
benefit the account was established, or
who is the owner of the annuity, before
the individual attains age 59% (unless
the individual has become disabled
within the meaning of section 72(m)(7)),
the tax under Chapter 1 of the Code for
the taxable year in which such .
distribution is received is increased
under section 408(f)(1) or (f)(2). The
increase equals 10 percent of the amount
of the distribution which is includible in
gross income for the taxable year.
Except in the case of the credits
allowable under section 31, 39, or 42, no
credit can be used to offset the
increased tax described in this
subparagraph. See, however, § 1.408-
4(c)(3).

(d) Limitation on contributions and
benefits. An individual retirement
account or individual retirement annuity
is subject to the limitation on
contributions and benefits imposed by
section 415 for years beginning after
December 31, 1975,

(e) Community property laws. Section
408 shall be applied without regard to
any community property laws.
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§ 1.408-2 Individual retirement accounts,

(a) In general. An individual
retirement account must be a trust or a
custodial account (see paragraph (d) of
this section). It must satisfy the
requirements of paragraph (b) of this
section in order to qualify as an
individual retirement account. It may be
established and maintained by an
individual, by an employer for the
benefit of his employees (see paragraph
(c) of this section), or by an employee
association for the benefit of its
members (see paragraph (c) of this
section).

(b) Requirements, An individual
retirement account must be a trust
created or organized in the United
States (as defined in section 7701(a})(9))
for the exclusive benefit of an individual
or his beneficiaries. Such trust must be
maintained at all times as a domestic
trust in the United States. The
instrument creating the trust must be in
writing and the following requirements
must be satisfied.

(1) Amount of acceptable
contributions. Except in the case of a
contribution to a simplified employee
pension described in section 408(k) and
a rollover contribution described in
section 408(d)(3), 402(a)(5), 402(a)(7).
403(a)(4), 403(b)(8) or 409(b)(3)(C), the
trust instrument must provide that
contributions may not be accepted by
the trustee for the taxable year in excess
of $1,500 on behalf of any individual for
whom the trust is maintained. An
individual retirement account
maintained as a simplified employee
pension may provide for the receipt of
up to $7,500 for a calendar year.

(2) Trustee. (i) The trustee must be a
bank (as defined in section 401(d)(1) and
the regulations thereunder) or another
person who demonstrates, in the manner
described in paragraph (b)(2)(ii) of this
section, to the satisfaction of the
Commissioner, that the manner in which
the trust will be administered will be
consistent with the requirements of
section 408 and this section.

(ii) A person may demonstrate to the
satisfaction of the Commissioner that
the manner in which he will administer
the trust will be consistent with the
requirements of section 408 only upon
the filing of a written application to the
Commissioner of Internal Revenue,
Attention: E:EP, Internal Revenue
Service, Washington, D.C. 20224. Such
application must meet the applicable
requirements of the regulations under
section 401(d)(1), relating to nonbank
trustees of pension and profit-sharing
trusts benefiting owner-employees.

(iii) Section 11.408(a)(2)-1 of the
Temporary Income Tax Regulations

under the Employee Retirement Income
Security Act of 1974 is superseded by
this subparagraph (2).

(3) Life insurance coniracts. No part
of the trust funds may be invested in life
insurance contracts. An individual
retirement account may invest in
annuity contracts which provide, in the
case of death prior to the time
distributions commence, for a payment
equal to the sum of the premiums paid
or, if greater, the cash value of the
contract.

(4) Nonforfeitability. The interest of
any individual on whose behalf the trust
is maintained in the balance of his
account must be nonforfeitable.

(5) Prohibition against commingling.
(i) The assets of the trust must not be
commingled with other property except
in a common trust fund or common
investment fund.

(ii) For purposes of this subparagraph,
the term “common investment fund”
means a group trust created for the
purpose of providing a satisfactory
diversification or investments or a
‘reduction of administrative expenses for
the individual participating trusts, and
which group trust satisfies the
requirements of section 408(c) (except
that it need not be established by an
employer or an association of
employees) and the requirements of
section 401(a) in the case of a group
trust in which one of the individual
participating trusts is an employees'
trust described in section 401(a) which is
exempt from tax under section 501(a).

(iii) For purposes of this
subparagraph, the term “individual
participating trust” means an
employees’ trust described in section
401(a) which is exempt from tax under
section 501(a) or a trust which satisfies
the requirements of section 408(a)
provided that in the case of such an
employees' trust, such trust would be
permitted to participate in such a group
trust if all the other individual
participating trusts were employees’
trusts described in section 401(a) which
are exempt from tax under section
501(a).

(6) Distribution of interest. (i) The
trust instrument must provide that the
entire interest of the individual for
whose benefit the trust is maintained
must be distributed to him in
accordance with paragraph (b)(6)(ii) or
(iii) of this section.

(ii) Unless the provisions of paragraph
(b)(6)(iii) of this section apply, the entire
interest of the individual must be
actually distributed to him not later than
the close of his taxable year in which he
attains age 70%.

(iii) In lieu of distributing the
individual's entire interest as provided

in paragraph (b)(6)(ii) of this section, the
interest may be distributed commencing
not later than the taxable year described
in such paragraph (b)(6)(ii). In such case,
the trust must expressly provide that the
entire interest of the individual will be
distributed to the individual and the
individual's beneficiaries, in a manner
which satisfies the requirements of
paragraph (b)(6)(v) of this section, over
any of the following periods (or any
combination thereof}—

(A) The life of the individual,

(B) The lives of the individual and
spouse,

(C) A period certain not extending
beyond the life expectancy of the
individual, or

(D) A period certain not extending
beyond the joint life and last survivor
expectancy of the individual and
spouse.

(iv) The life expectancy of the
individual or the joint life and last
survivor expectancy of the individual
and spouse cannot exceed the period
computed by use of the expected return
multiples in § 1.72-8, or, in the case of
payments under a contract issued by an
insurance company, the period
computed by use of the mortality tables
of such company.

(v) If an individual's entire interest is
to be distributed over a period described
in paragraph (b)(6)(iii) of this section,
beginning in the year the individual
attains 70% the amount to be distributed
each year must be not less than the
lesser of the balance of the individual's
entire interest or an amount equal to the
quotient obtained by dividing the entire
interest of the individual in the trust at
the beginning of such year (including
amounts not in the individual retirement
account at the beginning of the year
because they have been withdrawn for
the purpose of making a rollover
contribution to another individual
retirement plan) by the life expectancy
of the individual (or the joint life and
last survivor expectancy of the
individual and spouse (whichever is
applicable)), determined in either case
as of the date the individual attains age
70 in accordance with paragraph ]
(b)(6)(iv) of this section, reduced by one
for each taxable year commencing after
the individual's attainment of age 70%.
An annuity or endowment contract
issued by an insurance company which
provides for non-increasing payments
over one of the periods described in
paragraph (b)(6)(iii) of this section
beginning not later than the close of the
taxable year in which the individual
attains age 702 satisfies this provision.
However, no distribution need be made
in any year, or a lesser amount may be
distributed, if beginning with the year
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the individual attains age 70% the
aggregate amounts distributed by the
end of any year are at least equal to the
aggregate of the minimum amounts
required by this subdivision to have
been distributed by the end of such year.

(vi) If an individual’s entire interest is
distributed in the form of an annuity
contract, then the requirements of
section 408(a)(6) are satisfied if the
distribution of such contract takes place
before the close of the taxable year
described in subdivision (ii) of this
subparagraph, and if the individual's
interest will be paid over a period
described in subdivision (iii) of this
subparagraph and at a rate which
satisfies the requirements of subdivision
(v) of this subparagraph.

(vii) In determining whether
paragraph (b)(6)(v) of this section is
salisfied, all individual retirement plans
maintained for an individual's benefit
(except those under which he is a
beneficiary described in section
408(a)(7)) at the close of the taxable year
in which he reaches age 70% must be
aggregated. Thus, the total payments
which such individual receives in any
taxable year must be at least equal to
the amount he would have been
required to receive had all the plans
been one plan at the close of the taxable
year in which he attained age 70%.

(7) Distribution upon death. (i) The
frust instrument must provide that if the
individual for whose benefit the trust is
maintained dies before the entire
interest in the trust has been distributed
to him, or if distribution has been
commenced as provided in paragraph
(b)(6) of this section to the surviving
spouse and such spouse dies before the
entire interest has been distributed to
such spouse, the entire interest (or the
remaining part of such interest if
distribution thereof has commenced)
must, within 5 years after the
individual's death (or the death of the
surviving spouse) be distributed or
applied to the purchase of an immediate
annuity for this beneficiary or
beneficiaries (or the beneficiary or
beneficiaries of the surviving spouse)
which will be payable for the life of such
beneficiary or beneficiaries (or for a
term certain not extending beyond the
life expectancy of such beneficiary or
beneficiaries) and which annuity
contract will be immediately distributed
to such beneficiary or beneficiaries. A
contract described in the preceding
sentence is not includible in gross
income upon distribution. Section 1.408-
4(e) provides rules applicable to the
taxation of such contracts. The first
sentence of this paragraph (b)(7) shall
have no application if distributions over

a term certain commenced before the
death of the individual for whose benefit
the trust was maintained and the term
certain is for a period permitted under
paragraph (b)(6)(iii) (C) or (D) of this
section.

(ii) Each such beneficiary (or
beneficiary of a surviving spouse) may
elect to treat the entire interest in the
trust (or the remaining part of such
interest if distribution thereof has
commenced) as an account subject to
the distribution requirements of section
408(a)(6) and paragraph (b)(6) of this
section instead of those of section
408(a)(7) and paragraph (b)(7) of this
section. Such an election will be deemed
to have been made if such beneficiary
treats the account in accordance with
the requirements of section 408(a)(6) and
paragraph (b)(6) of this section. An
election will be considered to have been
made by such beneficiary if either of the
following occurs: (A) any amounts in the
account (including any amounts that
have been rolled over, in accordance
with the requirements of section
408(d)(3)(A)(i), into an individual
retirement account, individual
retirement annuity, or retirement bond
for the benefit of such individual) have
not been distributed within the
appropriate time period required by
section 408(a)(7) and paragraph (b)(7) of
this section; or (B) any additional
amounts are contributed to the account
(or to the account, annuity, or bond to
which the beneficiary has rolled such
amounts over, as described in (1) above)
which are subject, or deemed to be
subject, to the distribution requirements
of section 408(a)(6) and paragraph (b)(6)
of this section.

(8) Definition of beneficiaries. The
term “beneficiaries” on whose behalf an
individual retirement account is
established includes (except where the
context indicates otherwise) the estate
of the individual, dependents of the
individual, and any person designated
by the individual to share in the benefits
of the account after the death of the
individual.

(c) Accounts established by
employers and certain association of
employees. (1) In general. A trust
created or organized in the United
States (as defined in section 7701(a)(9))
by an employer for the exclusive benefit
of his employees or their beneficiaries,
or by an association of employees for
the exclusive benefit of its members or
their beneficiaries, is treated as an
individual retirement account if the
requirements of paragraphs (c)(2) and
(c)(3) of this section are satisfied under
the written governing instrument
creating the trust. A trust described in

the preceding sentence is for the
exclusive benefit of employees or
members even though it may maintain
an account for former employees or
members and employees who are
temporarily on leave.

(2) General requirements. The trust
must satisfy the requirements of
paragraphs (b) (1) through (7) of this
section.

(3) Special requirement. There must
be a separate accounting for the interest
of each employee or member.

(4) Definitions. (i) Separate
accounting. For purposes of paragraph
(c)(3) of this section, the term “separate
accounting” means that separate :
records must be maintained with respect
to the interest of each individual for
whose benefit the trust is maintained.
The assets of the trust may be held in a
common trust fund, common investment
fund, or common fund for the account of
all individuals who have an interest in
the trust.

(ii) Employee association. For
purposes of this paragraph and section
408(c), the term “employee association”
means any organization composed of
two or more employees, including but
not limited to, an employee association
described in section 501(c)(4). Such
association may include employees
within the meaning of section 401(c)(1).
There must be, however, some nexus
between the employees (e.g., employees
of same employer, employees in the
same industry, etc.) in order to qualify
as an employee association described in
this subdivision (ii).

(d) Custodial accounts. For purposes
of this section and section 408(a), a
custodial account is treated as a trust
described in section 408(a) if such
account satisfies the requirements of
section 408(a) except that it is not a trust
and if the assets of such account are
held by a bank (as defined in section
401(d)(1) and the regulations thereunder)
or such other person who satisfies the
requirements of paragraph (b)(2)(ii) of
this section. For purposes of this
chapter, in the case of a custodial
account treated as a trust by reason of
the preceding sentence, the custodian of
such account will be treated as the
trustee thereof.

§ 1.408-3 Individual retirement annuities.
(a) In general. An individual
retirement annuity is an annuity
contract or endowment contract
(described in paragraph (e) (1) of this
section) issued by an insurance
company which is qualified to do
business under the law of the
jurisdiction in which the contract is sold
and which satisfies the requirements of
paragraph (b) of this section. A
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participation certificate in a group
contract issued by an insurance
company described in this paragraph
will be treated as an individual
retirement annuity if the contract
satisfies the requirements of paragraph
(b) of this section; the certificate of
participation sets forth the requirements
of paragraphs (1) through (5) of section
408 (b); the contract provides for a
separate accounting of the benefit
allocable to each participant-owner; and
the group contract is for the exclusive
benefit of the participant owners and
their beneficiaries. For purposes of this
title, a participant-owner of a group
contract described in this paragraph
shall be treated as the owner of an
individual retirement annuity. A
contract will not be treated as other
than an individual retirement annuity
merely because it provides for waiver of
premium on disability. An individual
retirement annuity contract which
satisfies the requirements of section 408
{b) need not be purchased under a trust
if the requirements of paragraph (b) of
this section are satisfied. An individual
retirement endowment contract may not
be held under a trust which satisfies the
requirements of section 408 (a).
Distribution of the contract is not a
taxable event. Distributions under the
contract are includible in gross income
in accordance with the provisions of

§ 1.408-4 (e).

(b) Requirements—(1) Transferability.
The annuity or the endowment contract
must not be transferable by the owner.
An annuity or endowment contract is
transferable if the owner can transfer
any portion of his interest in the
contract to any person other than the
issuer thereof. Accordingly, such a
contract is transferable if the owner can
sell, assign, discount, or pledge as
collateral for a loan or as security for
the performance of an obligation or for
any other purpose his interest in the
contract to any person other than the
issuer thereof. On the other hand, a
contract is not to be considered
transferable merely because the
contract contains: a provision permitting
the individual to designate a beneficiary
to receive the proceeds in the event of
his death, a provision permitting the
individual to elect a joint and survivor
annuity, or other similar provisions.

(2) Annual premium. Except in the
case of a contribution to a simplified
employee pension described in.section
408 (k), the annual premium on behalf of
any individual for the annuity or the
endowment contract cannot exceed
$1,500. Any refund of premiums must be
applied before the close of the calendar
year following the year of the refund

toward the payment of future premiums
or the purchase of additional benefits.

(3) Distribution. The entire interest of

the owner must be distributed to him in
the same manner and over the same
period as described in § 1.408-2 (b) (8).

(4) Distribution upon death. If the
owner dies before the entire interest has
been distributed to him, or if distribution
has commenced to the surviving spouse,
the remaining interest must be
distributed in the same manner, over the
same period, and to the same
beneficiaries as described in § 1.408-2
(b) (7).

(5) Nonforfeitability. The entire
interest of the owner in the annuity or
endowment contract must be
nonforfeitable.

(6) Flexible premium. (Reserved)

(¢) Disqualification. If during any
taxable year the owner of an annuity
borrows any money under the annuity
or endowment contract or by use of such
contract (including, but not limited to,
pledging the contract as security for any
loan), such contract will cease to be an
individual retirement annuity as of the
first day of such taxable year, and will
not be an individual retirement annuity-
at any time thereafter. If an annuity or
endowment contract which constitutes
an individual retirement annuity is
disqualified as a result of the preceding
sentence, an amount equal to the fair
market value of the contract as of the
first day of the taxable year of the
owner in which such contractis -
disqualified is deemed to be distributed
to the owner. Such owner shall include
in gross income for such year an amount
equal to the fair market value of such
contract as of such first day. The
preceding sentence applies even though
part of the fair market value of the
individual retirement annuity as of the
first day of the taxable year is
attributable to excess contributions
which may be returned tax-free under
section 408(d)(4) or 408(d)(5).

(d) Premature distribution tax on
deemed distribution. If the individual
has not attained age 59% before the
beginning of the year in which the
disqualification described in paragraph
(c) of this section occurs, see section
408(f)(2) for additional tax on premature
distributions.

(e) Endowment contracts—(1)
Additional requirement for endowment
contracts. No contract providing life
insurance protection issued by a
company described in paragraph (a) of
this section shall be treated as an
endowment contract for purposes of this
section if—

(i) Such contract matures later than
the taxable year in which the individual

in whose name the contract is
purchased attains the age of 70%;

(ii) Such contract is not for the
exclusive benefit of such individual or
his beneficiaries;

(iii) Premiums under the contract may
increase over the term of the contract;

(iv) When all premiums are paid when
due, the case value of such contract at
maturity is less than the death benefit
payable under the contract at any time
before maturity;

(v) The death benefit does not, at
some time before maturity, exceed the
greater of the cash value or the sum of
premiums paid under the contract;

(vi) Such contract does not provide for
a cash value;

(vii) Such contract provides that the
life insurance element of such contract
may increase over the term of such
contract, unless such increase is merely
because such contract provides for the
purchase of additional benefits;

(viii) Such contract provides insurance
other than life insurance and waiver of
premiums upon disability; or >

(ix) Such contract is issued after
November 6, 1978.

(2) Treatment of proceeds under
endowment contract upon death of
individual. In the case of the epayment
of a death benefit under an endowment
contract upon the death of the individual
in whose name the contract is
purchased, the portion of such payment
which is equal to the cash value
immediately before the death of such
individual is not excludable from gross
income under section 101{a) and is
treated as a distribution from an
individual retirement annuity. The
remaining portion, if any, of such
payment constitutes current life
insurance protection and is excludable
under section 101(a). If a death benefit is
paid under an endowment contract ata
date or dates later than the death of the
individual, section 101{d) is applicable
only to the portion of the benefit which
is attributable to the amount excludable
under section 101(a).

§ 1.408-4 Treatment of distributions from
individual retirement arrangements.

(a) General rule—(1) Inclusion in
income. Except as otherwise provided in
this section, any amount actually paid or
distributed or deemed paid or
distributed from an individual
retirement account or individual
retirement annuity shall be included in
the gross income of the payee or
distributee for the taxable year in which
the payment or distribution is received.

(2) Zero basis. Notwithstanding
section 1015(d) or any other provision of
the Code, the basis [or investment in the
contract) of any person in such an
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account or annuity is zero. For purposes
of this section, an assignment of an
individual's rights under an individual
retirement account or an individual
retirement annuity shall, except as
provided in § 1.408-4(g) (relating to
transfer incident to divorce}, be deemed
a distribution to such individual from
such account or annuity of the amount
assigned.

(b) Rollover contribution—(1) To
individual retirement arrangement.
Paragraph (a)(1) of this section shall not
apply to any amount paid or distributed
from an individual retirement account or
individual retirement annuity to the
individual for whose benefit the account
was established or who is the owner of
the annuity if the entire amount received
(including the same amount of money
and any other property) is paid into an
individual retirement account, annuity
(other than an endowment contract), or
bond created for the benefit of such
individual not later than the 60th day
after the day on which he receives the
payment or distribution.

(2) To qualified plan. Paragraph (a)(1)
of this section does not apply to any
amount paid or distributed from-an
individual retirement account or
individual retirement annuity to the
individual for whose benefit the account
was established or who is the owner of
the annuity if—

(i) No amount in the account or no
part of the value of the annuity is
attributable to any source other than a
rollover contribution from an employees’
trust described in section 401(a) which is
exempt from tax under section 501(a) or
a rollover contribution from an annuity
pian described in section 403(a) and the
earnings on such sums, and

(ii) The entire amount received
(including the same amount of money
and any other property) represents the
entire amount in the account and is paid
into another such trust or plan (for the
benefit of such individual) not later than
the 60th day after the day on which the
payment or distribution is received.

This subparagraph does not apply if any
portion of the rollover contribution
described in paragraph (b)(2)(i) of this
section is attributable to an employees’
trust forming part of a plan or an
annuity under which the individual was
an employee within the meaning of
section 401(c)(1) at the time
contributions were made on his behalf

~ under the plan.

(3) To section 403(b) contract.
[Reserved] .

(4) Frequency limitation. (i) For
taxable years beginning on or before
December 31, 1977, paragraph (b)(1) of
this section does not apply to any

amount received by an individual from

.an individual retirement account,

annuity or bond if at any time during the
3-year period ending on the day of
receipt, the individual received any
other amount from an individual
retirement account, annuity or bond
which was not includible in his gross
income because of the application of
paragraph (b)(1) of this section.

(ii) [Reserved]

(c) Excess contributions returned
before due date of return—(1) Excess
contribution. For purposes of this
paragraph, excess contributions are the
excess of the amounts contributed to an
individual retirement account or paid for
an individual retirement annuity during
the taxable year over the amount
allowable as a deduction under section
219 or 220 for the taxable year.

(2) General rule. (i) Paragraph (a)(1) of
this section does not apply to the
distribution of any excess contribution
paid during a taxable year to an account
or annuity if: the distribution is received
on or before the date prescribed by law
(including extensions) for filing the
individual’s return for such taxable year;
no deduction is allowed under section
219 or section 220 with respect to the
excess contribution; and the distribution
is accompanied by the amount of net
income attributable to the excess
contribution as of the date of the
distribution as determined under
subdivisian (ii).

(ii) The amount of net income
attributable to the excess contributions
is an amount which bears the same ratio
to the net income earned by the account
during the computation period as the
excess contribution bears to the sum of
the balance of the account as of the first
day of the taxable year in which the
excess contribution is made and the
total contribution made for such taxable
year. For purposes of this paragraph, the
term “computation period” means the
period beginning on the first day of the
taxable year in which the excess
contribution is made and ending on the
date of the distribution from the
account,

(iii) For purposes of paragraph
(¢)(2)(ii), the net income earned by the
account during the computation period
is the fair market value of the balance of
the account immediately after the
distribution increased by the amount of
distributions from the account during the
computation period, and reduced (but
not below zero) by the sum of: (A) the
fair market value of the balance of the
account as of the first day of the taxable
year in which the excess contribution is
made and (B) the contributions to the
account made during the computation
period.

(3) Time of inclusion. (i) For taxable
years beginning before January 1, 1977,
the amount of net income determined
under subparagraph (2) is includible in
the gross income of the individual for
the taxable year in which it is received.
The amount of net income thus
distributed is subject to the tax imposed
by section 408(f)(1) for the year
includible in gross income.

(i) [Reserved]

(4) Example. The provisions of this
paragraph may be illustrated by the
following example:

Example. On January 1, 1975, A, age 55,
who is a calendar-year taxpayer, contributes
$1,500 to an individual retirement account
established for his benefit. For 1975, A is
entitled to a deduction of $1,400 under section
218. For 1975, A does not claim as deductions
any other items listed in section 62. A’s gross
income for 1975 is $2,334. On April 1, 1976,
$107 is distributed to A from his individual
retirement account. As of such date, the
balance of the account is $1,498 [$1,605 —
$107]. There were no other distributions from
the account as of such date, The net amount
of income earned by the account is $105
[$1,498 + $107 — (0 + $1,500)). The net
income attributable to the excess
contribution is $7. [$105 X ($100/$1,500)]. A's
adjusted gross income for 1975 is his gross
income for 1975 ($9,334) reduced by the
amount allowable to A as a deduction under
section 219 ($1,400), or $7,934. A will include
the $7 of the $107 distributed on April 1, 1976,
in his gross income for 1976. Further, A will
pay an additional income tax of $.70 for 1976
under section 408(f)(1).

(d) Deemed distribution—(1) General
rule. In any case in which an individual
retirement account ceases to be an
individual retirement account by reason
of the application of section 408(e)(2),
paragraph (a)(1) of this section shall
apply as if there were a distribution on
the first day of the taxable year in which
such account ceases to be an individual
retirement account of an amount equal
to the fair market value on such day of
all of the assets in the account on such
day. In the case of a deemed distribution
from an individual retirement annuity,
see § 1.408-3(d).

(2) Using account as security. In any
case in which an individual for whose
benefit an individual retirement account
is established uses, directly or
indirectly, all or any portion of the
account as security for a loan,
paragraph (a)(1) of this section shall
apply as if there were distributed on the
first day of the taxable year in which the
loan was made an amount equal to that
portion of the account used as security
for such loan.

(e) Distribution of annuity contracts.
Paragraph (a)(1) of this section does not
apply to any annuity contract which is
distributed from an individual
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retirement account and which satisfies
the requirements of paragraphs (b) (1),
(3), (4) and (5) of section 408. Amounts
distributed under such contracts will be
taxable to the distributee under section
72. For purposes of applying section 72
to a distribution from such a contract,
the investment in such contract is zero.

() Treatment of assets distributed
from an individual retirement account
for the purchase of an endowment
contract. Under section 408(e)(5), if all,
or any portion, of the assets of an
individual retirement account are used
to purchase an endowment contract
described in § 1.408-3(e) for the benefit
of the individual for whose benefit the
account is established—

(1) The excess, if any, of the total
amount of assets used to purchase such
contract over the portion of the assets
attributable to life insurance protection
shall be treated as a rollover
contribution described in section
408(d)(3), and

(2) The portion of the assets
attributable to life insurance protection
shall be treated as a distribution
described in paragraph (a)(91) of this
section, except that the provisions of
section 408(f) shall not apply to such
amount.

(8) Transfer incident to divorce—{1)
General rule. The transfer of an
individual's interest, in whole or in part,
in an individual retirement account,
individual retirement annuity, or a
retirement bond, to his former spouse
under a valid divorce decree or a
written instrument incident to such
divorce shall not be considered to be a
distribution from such an account or
annuity to such individual or his former
spouse; nor shall it be considered a
taxable transfer by such individual to
his former spouse notwithstanding any
other provision of Subtitle A of the
Code.

(2) Spousal account. The interest
described in this paragraph (g) which is

transferred to the former spouse shall be -

treated as an individual retirement
account of such spouse if the interest is
an individual retirement account; an
individual retirement annuity of such
spouse if such interest is an individual
retirement annuity; and a retirement
bond of such spouse if such interest is a
retirement bond.

§ 1.408-5 - Annual reports by trustees or
Issuers. .

(a) In general. The trustee of an
individual retirement account or the
issuer of an individual retirement
annuity shall make annual calendar
year reports concerning the status of the
account or annuity. The report shall
contain the information required in

paragraph (b) and be furnished or filed
in the manner and time specified in
paragraph (c).

(b) Iaformation required to be
included in the annual reports. The
annual calendar year report shall
contain the following information for
transactions occurring during the
calendar year—

(1) The amount of contributions;

(2) The amount of distributions;

(3) In the case of an endowment
contract, the amount of the premium
paid allocable to the cost of life
insurance;

(4) The name and address of the
trustee or issuer; and

{5) Such other information as the
Commissioner may require.

(c) Manner and time for filing. (1) The
annual report shall be furnished to the
individual on whose behalf the account
is established or in whose name the
annuity is purchased [or the beneficiary
of the individual or owner). The report
shall be furnished on or before the 30th
day of June following the calendar year
for which the report is required.

(2) The Commissioner may require the
annual report to be filed with the
Service at the time the Commissioner
specifies.

(d) Penalties. Section 6693 prescribes
penalties for failure to file the annual
report. ;

(e) Effective date. This section shall
apply to reports for calendar years after
1978.

(f) Reports for years prior to 1979. For
years prior to 1978, a trustee or issuer
shall meke reports in the time and
manner as the Commissioner requires.

§ 1.408-6 Disclosure statements for

. Individual retirement arrangements.

(a) In general—(1) General rule.
Trustees and issuers of individual
retirement accounts and annuities are,
under the authority of section 408 (i),
required to provide disclosure
statements. This section sets forth these
requirements.

(2) [Reserved]

(b) [Reserved]

(c) [Reserved]

(d) Requirements. (1) [Reserved]

(2) [Reserved]

(3) [Reserved]

(4) Disclosure statemenis—(i) Under
the authority contained in section 408(i),
a disclosure statement shall be
furnished in accordance with the
provisions of this subparagraph by the
trustee of an individual retirement
account described in section 408(a) or
the issuer of an individual retirement
annuity described in section 408(b) or of
an endowment contract described in

section 408(b) to the individual
(hereinafter referred to as the
“benefited individual”) for whom such
an account, annuity, or contract is, or is
to be, established.

(ii)(A)(2) The trustee or issuer shall
furnish, or cause to be furnished, to the
benefited individual, a disclosure
statement satisfying the requirements of
subdivisions (iii) through (viii) of this
subparagraph, as applicable, and a copy
of the governing instrument to be used
in establishing the account, annuity, or
endowment contract. The copy of such
governing instrument need not be filled
in with financial and other data
pertaining to the benefited individual;
however, such copy must be complete in
all other respects. The disclosure
statement and copy of the governing
instrument must be received by the
benefited individual at least seven days
preceding the earlier of the date of
establishment or purchase of the
account, annuity, or endowment
contract. A disclosure statement or copy
of the governing instrument required by
this subparagraph may be received by
the benefited individual less than seven
days preceding, but no later than, the
earlier of the date of establishment or
purchase, if the benefited individual is
permitted to revoke the account,
annuity, or endowment contract
pursuant to a procedure which satisfies
the requirements of subdivision (ii)(A)(2)
of this subparagraph.

(2) A procedure for revocation
satisfies the requirements of this
subdivision (ii){A)(2) of this
subparagraph if the benefited individual
is permitted to revoke the account, or
endowment contract by mailing or
delivering, at his option, a notice of

“revocation on or before a day not less

than seven days after the earlier of the
date of establishment or purchase and,
upon revocation, is entitled to a return
of the entire amount of the consideration
paid by him for the account, annuity, or
endowment contract without adjustment
for such items as sales commissions,
administrative expenses or fluctuation
in market value, The procedure may
require that the notice be in writing or
that it be oral, or it may require both a
written and an oral notice. If an oral
notice is required or permitted, the
procedure must permit it to be delivered
by telephone call during normal
business hours. If a written notice is
required or permitted, the procedure

~ must provide that, if mailed, it shall be

deemed mailed on the date of the
postmark (or if sent by certified or
registered mail, the date of certification
or registration) if it is deposited in the
mail in the United States in an envelope,




52796

Federal Register / Vol.

45, No. 155 / Friday, August 8, 1980 / Rules and Regulations

or other appropriate wrapper, first class
postage prepaid, properly addressed.

(B) If after a disclosure statement has
been furnished, or caused to be
furnished, to the benefited individual
pursuant to paragraph (d)(4)(ii)(A) of
this section and—

(2) On or before the earlier of the date
of establishment or purchase, or

(2) On or before the last day on which
the benefited individual is permitted to
revoke the account, annuity, or
endowment contract (if the benefited
individual has a right to revoke the
account, annuity, or endowment
contract pursuant to the rules of
subdivision (ii)(A) of this subparagraph).
there becomes effective a material
adverse change in the information set
forth in such disclosure statement or a
material change in the governing
instrument to be used in establishing the
account, annuity, or contract, the trustee
or issuer shall furnish, or cause to be
furnished, to the benefited individual
such amendments to any previously
furnished disclosure statement or
governing instrument as may be
necessary to adequately inform the
benefited individual of such-change. The
trustee or issuer shall be treated as
satisfying this subdivision (ii)(B) of this
subparagraph only if material required
to be furnished by this subdivision is
received by the benefited individual at
least seven days preceding the earlier of
the date of establishment or purchase of
the account, annuity, or endowment
contract or if the benefited individual is
permitted to revoke the account,
annuity, or endowment contract on or
before a date not less than seven days
zfter the date on which such material is
received, pursuant to a procedure for
revocation otherwise satisfying the
provisions of subdivision (ii)(A)(2) of
this subparagraph.

(C) If the governing instrument is
amended after the account, annuity, or
endowment contract is no longer subject
to revocation pursuant to subdivision
{ii)(A) or (B) of this subparagraph, the
trustee or issuer shall not later than the
30th day after the later of the date on
which the amendment is adopted or
becomes effective, deliver or mail to the
last known address of the benefited
individual a copy of such amendment
and, if such amendment affects a matter
described in subdivisions (iii) through
(viii) of this subparagraph, a disclosure
statement with respect to such matter
meeting the requirements of subdivision
(iv) of this subparagraph.

(D) For purposes of subdivision (ii) (A)
and (B) of this subparagraph, if a
disclosure statement, governing
instrument, or an amendment to either,

is mailed to the benefited individual, it
shall be deemed (in the absence of
evidence to the contrary) to be received
by the benefited individual seven days
after the date of mailing.

(E) In the case of a trust described in
section 408(c) (relating to certain
retirement savings arrangements for
employees or members of associations
of employees), the following special
rules shall be applied:

(1) For purposes of this subparagraph,
references to the benefited individual's
account, annuity, or endowment
contract shall refer to the benefited
individual's interest in such trust, and

(2) The provisions of subdivision (ii)
of this subparagraph shall be applied by
substituting “the date on which the
benefited individual's interest in such
trust commences” for *'the earlier of the
date of establishment or purchase”
wherever it appear therein.

Thus, for example, if an employer
establishes a trust described in section
408(c) for the benefit of employees, and
the trustee furnishes an employee with a
disclosure statement and a copy of the
governing instrument (as required by
this subparagraph) on the date such
employee’s interest in the trust
commences, such employee must be
given a right to revoke such interest
within a period of at least seven days. If
any contribution has been made within
such period (whether by the employee
or by the employer), the full amount of
such contribution must be paid to such
employee pursuant to subdivision
(ii)(A)(2) of this subparagraph.

(iii) The disclosure statement required
by this subparagraph shall set forth in
nontechnical language the following
matters as such matters relate to the
account, annuity, or endowment
contract (as the case may be);

(A) Concise explanations of—

(7) The statutory requirements
prescribed in section 408(a) (relating to
an individual retirement account) or
section 408(b) (relating to an individual
retirement annuity and an endowment
contract), and any additional
requirements (whether or not required
by law) that pertain to the particular
retirement savings arrangement,

(2) The income tax consequences of
establishing an account, annuity, or
endowment contract (as the case may
be) which meets the requirements of
section 408(a) relating to an individual
retirement account) or section 408(b)
(relating to an individual retirement
annuity and an endowment contract),
including the deductibility of
contributions to, the tax treatment of
distributions (other than premature
distributions) from, the availability of
income tax free rollovers to and from,

and the tax status of such account,
annuity, or endowment contract.

(3) The limitations and restrictions on
the deduction for retirement savings
under section 219, including the
ineligibility of certain individuals who
are active participants in a plan
described in section 219(b)(2)(A) or for
whom amounts are contributed under a
contract described in section
219(b)(2)(B) to make deductible
contributions to an account or for an
annuity or endowment contract.

(4) The circumstances under which
the benefited individual may revoke the
account, annuity, or endowment
contract, and the procedure therefor
(including the name, address, and
telephone number of the person
designated to receive notice of such
revocation). Such explanation shall be
prominently displayed at the beginning
of the disclosure statement.

(B) Statements to the effect that—

(7) If the benefited individual or his
beneficiary engages in a prohibited
transaction, described in section 4975(c)
with respect to an individual retirement
account, the account will lose its
exemption from tax by reason of section
408(e)(2)(A), and the benefited
individual must include in gross income,
for the taxable year during which the
benefited individual or his beneficiary
engages in the prohibited transaction the
fair market value of the account.

(2) If the owner of an individual
retirement annuity or endowment
contract described in section 408(b)
borrows any money under, or by use of,
such annuity or endowment contract,
then, under section 408(e)(3), such
annuity or endowment contract loses its
section 408(b) classification, and the
owner must include in gross income, for
the taxable year during which the owner
borrows any money under, or by use of,
guch annuity or endowment contract,
the fair market value of the annuity or
endowment contract. .

(3) If a benefited individual uses all or
any portion of an individual retirement
account as security for a loan, then,
under section 408(e)(4), the portion so
used is treated as distributed to such
individual and the benefited individual
must include such distribution in gross
income for the taxable year during
which he so uses such account.

(4) An additional tax of 10 percent is
imposed by section 408(f) on
distributions (including amounts deemed
distributed as the result of a prohibited
loan or use as security for a loan) made
before the benefited individual has
attained age 59%2, unless such
distribution is made on account of death
or disability, or unless a rollover
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contribution is made with such
distribution.

(5) Sections 2039(e) (relating to
exemption from estate tax of annuities
under certain trusts and plans) and 2517
(relating to exemption from gift tax of
specified transfers of certain annuities
under qualified plans) apply (including
the manner in which such sections
apply) to the account, annuity, or
endowment contract.

(6) Section 402(a)(2) and (e) (relating
to tax on lump sum distributions) is not
applicable to distributions from an
account, annuity, or endowment
contract.

(7) A minimum distribution is required
under section 408(a) (6) or (7) and 408(b)
(3) or (4) (including a brief explanation
of the amount of minimum distribution)
and that if the amount distributed from
an account, annuity, or endowment
contract during the taxable year of the
payee is less than the minimum required
during such year, an excise tax, which
shall be paid by the payee, is imposed
under section 4974, in an amount equal
to 50 percent of the excess of the
minimum required to be distributed over
the amount actually distributed during
the year.

(8) An excise tax is imposed under
section 4973 on excess contributions
(including a brief explanation of an
excess contribution).

(9) The benefited individual must file
Form 5329 (Return for Individual
Retirement Savings Arrangement) with
the Internal Revenue for each taxable
year during which the account, annuity,
or endowment contract is maintained.

(10) The account or contract has or
has not (as the case may be) been
approved as to form for use as an
account, annuity, or endowment
contract by the Internal Revenue
Service. For purposes of this
subdivision, if a favorable opinion or
determination letter with respect to the
form of a prototype trust, custodial
account, annuity, or endowment
contract has been issued by the Internal
Revenue Service, or the instrument
which establishes an individual
retirement trust account or an individual
retirement custodial account utilizes the
precise language of a form currently
provided by the Internal Revenue -
Service (including any additional
language permitted by such form), such
account or contract may be treated as
approved as to form.

(21) The Internal Revenue Service
approval is a determination only as to
the form of the account, annuity, or
endowment contract, and does represent
a determination of the merits of such
account, annuity, or endowment
contract.

(22) The proceeds from the account,
annuity or endowment contract may be
used by the benefited individual as a
rollover contribution to another account
or annuity or retirement bond in
accordance with the provisions of
section 408(d)(3).

(23) In the case of an endowment
contract described in section 408(b), no
deduction is allowed under section 219
for that portion of the amounts paid
under the contract for the taxable year
properly allocable to the cost of life
insurance.

(14) If applicable, in the event that the
benefited individual revokes the
account, annuity, or endowment
contract, pursuant to the procedure
described in the disclosure statement
(see subdivision (A)(4) of this
subdivision (iii)), the benefited
individual is entitled to a return of the
entire amount of the consideration paid
by him for the account, annuity, or
endowment contract without adjustment
for such items as sales commissions,
administrative expenses or fluctuation
in market value.

(25) Further information can be
obtained from any district office of the
Internal Revenue Service.

To the extent that information on the
matters described in subdivisions (iii)
(A) and (B) of this subparagraph is
provided in a publication of the Internal
Revenue Service relating to individual
retirement savings arrangements, such
publication may be furnished by the
trustee or issuer in lieu of providing
information relating to such matters in a
disclosure statement.

(C) The financial disclosure required
by paragraph (d)(4) (v), (vi), and (vii) of
this section.

(iv) In the case of an amendment to
the terms of an account, annuity, or
endowment contract described in
paragraph (d)(4)(i) of this section, the
disclosure statement required by this
subparagraph need not repeat material
contained in the statement furnished
pursuant to paragraph (d)(4)(iii) of this
section, but it must set forth in
nontechnical language those matters
described in paragraph (d)(4)(iii) of this
section which are affected by such
amendment.

(v) With respect to an account,
annuity, or endowment contract
described in paragraph (d)(4)(i) of this
section (other than an account or
annuity which is to receive only a
rollover contribution described in
paragraph (d)(4)(vi) of this section and
to which no deductible contributions
will be made), the disclosure statement
must set forth in cases where either an
amount is guaranteed over period of
time (such as in the case of a

nonparticipating endowment or annuity
contract), or a projection of growth of
the value of the account, annuity, or
endowment contract can reasonably be
made (such as in the case of a
participating endowment or annuity
contract (other than a variable annuity)
or passbook savings account), the
following:

(A) To the extent that an amount is
guaranteed,

() The amount, determined without
regard to any portion of a contribution
which is not deductible, that would be
guaranteed to be available to the
benefited individual if (/) level annual
contributions in the amount of $1,000
were to be made on the first day of each
year, and (i7) the benefited individual
were to withdraw in a single sum the

_entire amount of such account, annuity,

or endowment contract at the end of
each of the first five years during which
contributions are to be made, at the end
of the year in which the benefited
individual attains the ages of 60, 65, and
70, and at the end of any other year
during which the increase of the
guaranteed available amount is less
than the increase of the guaranteed
available amount during any preceding
year for any reason other than decrease
of cessation of contributions, and

(2) A statement that the amount
described in subdivision (v)(A)(Z) of this
subparagraph is guaranteed, and the
period for which guaranteed; ;

(B) To the extent a projection of
growth of the value of the account,
annuity, or endowment contract can
reasonably be made but the amounts are
not guaranteed.

(2) The amount, determined without
regard to any portion of a contribution
which is not deductible, and upon the
basis of an earnings rate no greater
than, and terms no different from, those
currently in effect, that would be
available to the benefited individual if
(7) level annual contributions in the
amount of $1,000 were to be made on the
first day of each year, and (ii) the
benefited individual were to withdraw
in a single sum the entire amount of
such account, annuity, or endowment
contract at the end of each of the first
five years during which contributions
are to be made, at the end of each of the
years in which the benefited individual
attains the ages of 60, 85, and 70, and at
the end of any other year during which
the increase of the available amount is
less than the increase of the available
amount during any preceding year for
any reason other than decrease or
cessation of contributions, and

(2) A statement that the amount
described in paragraph (d)(4)(v)(B)(2) of
this section is a projection and is not
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guaranteed and a statement of the
earnings rate and terms on the basis of
which the projection is made;

(C) The portion of each $1,000
contribution attributable to the cost of
life insurance, which would not be
deductible, for each year during which
contributions are to be made; and

(D) The sales commission (including
any commission attributable to the sale
of life insurance), if any, to be charged
in each year, expressed as a percentage
of gross annual contributions (including
any portion attributable to the cost of
life insurance) to be made for each year.

(vi) With respect to an account or
annuity described in paragraph (d)(4)(i)
of this section to which a rollover
contribution described in section
402(a)(5)(A), 403(a)(4)(A), 408(d)(3)(A) or
409(b)(3){C) will be made, the disclosure
statement must set forth, in cases where
an amount is guaranteed over a period
of time (such as in the case of a non-
participating annuity contract, or a
projection of growth of the value of the
account or annuity can reasonably be
made (such as in the case of a
participating annuity contract (other
than a variable annuity) or a passbook
savings account), the following:

(A) To the extent guaranteed,

(1) The amount that would be
guaranteed to be available to the
benefited individual if (i) Such a rollover
contribution in the amount of $1,000
were to be made on the first day of the
year, (ii) No other contribution were to
be made, and (iii) The benefited
individual were to withdraw in a single
sum the entire amount of such account
or annuity at the end of each of the first
five years after the contribution is made,
at the end of the year in which the
benefited individual attains the ages of
60, 65, and 70, and at the end of any
other year during which the increase of
the guaranteed available amount is less
than the increase of the guaranteed
available amount during any preceding
year, and

(2) A statement that the amount
described in paragraph (d)(vi)(A)(?) of
this section is guaranteed;

(B) To the extent that a projection of
growth of the value of the account or
annuity can reasonably be made but the
amounts are not guaranteed,

(1) The amount, determined upon the
basis of an earnings rate no greater
than, and terms no different from, those
currently in effect, that would be
available to the benefited individual if
(i) such a'rollover contribution in the
amount of $1,000 were to be made on the
first day of the year, (ii) no other
contribution were to be made, and (7ii)
the benefited individual were to
withdraw in a single sum the entire

amount of such account or annuity at
the end of each of the first five years
after the contribution is made, at the end
of each of the years in which the
benefited individual attains the ages 60,
85, 70, and at the end of any other year
during which the increase of the
available amount is less than the
increase of the available amount during
any preceding year, and .

(2) A statement that the amount
described in paragraph (d)(4)(vi)(B) (2)
of this section is a projection and is not
guaranteed and a statement of the
earnings rate and terms on the basis of
which the projection is made; and

(C) The sales commission, if any, to be
charged in each year, expressed as a
percentage of the assumed $1,000
contribution.

(vii) With respect to an account,
annuity, or endowment contract
described in paragraph (d)(4)(i) of this
section, in all cases not subject to
paragraph (d)(4) (v) or (vi) of this section
(such as in the case of a mutual fund or
variable annuity), the disclosure
statement must set forth information
described in subdivisions (A) through
(C) of this subdivisions (vii) based (as
applicable with respect to the type or
types of contributions to be received by
the account, annuity, or endowment
contract) upon the assumption of (1)
level annual contributions of $1,000 on
the first day of each year, (2) a rollover
contribution of $1,000 on the first day of
the year and no other contributions, or
(3) a rollover contribution of $1,000 on
the first day of the year plus level
annual contributions of $1,000 on the
first day of each year.

(A) A description (in nontechnical
language) with respect to the benefited
individual's interest in the account,
annuity, or endowment contract, of:

(1) Each type of charge, and the
amount thereof, which may be made
against a contribution,

(2) The method for computing and
allocating annual earnings, and

(3) Each charge (other than those
described in complying with paragraph
(d)(4)(vii)(A)(2) of this section) which
may be applied to such interest in
determining the net amount of money
available to the benefited individual and
the method of computing each such
charge;

(B) A statement that growth in value
of the account, annuity, or endowment
contract is neither guaranteed nor
projected; and

(C) The portion of each $1,000
contribution attributable to the cost of
life insurance, which would not be
deductible, for every year during which
contributions are to be made.

(viii) A disclosure statement, or an
amendment thereto, furnished pursuant
to the provisions of this subparagraph
may contain information in addition to
that required by paragraph (d){4)(iii)
through (vii) of this section. However,
such disclosure statement will not be
considered to comply with the
provisions of this subparagraph if the
substance of such additional material or
the form in which it is presented causes
such disclosure statement to be false or
misleading with respect to the
information required to be disclosed by
this paragraph.

(ix) The provisions of section 6693,
relating to failure to provide reports on
individual retirement accounts or
annuities, shall apply to any trustee or
issuer who fails to furnish, or cause to
be furnished, a disclosure statement, a
copy of the governing instrument, or an
amendment to either, as required by this
paragraph. {

(x) This section shall be effective for
disclosure statements and copies of
governing instruments mailed, or
delivered without mailing, after
February 14, 1977. .

(xi) This section does not reflect the
amendments made by section 1501 of
the Tax Reform Act of 1976 (90 Stat.
1734) relating to retirement savings for
certain married individuals.

§ 1.408-7 Reports on distributions from
individual retirement plans.

(a) Requirement of report. The trustee
of an individual retirement account or
the issuer of an individual retirement
annuity who makes a distribution during
any calendar year to an individual from
such account or under such annuity
shall make a report on Form W-2P (in
the case of distributions that are not
total distributions) or Form 1098R (in the
case of total distributions), and their
related transmittal forms, for such year.
The return must show the name and
address of the person to whom the
distribution was made, the aggregate
amount of such distribution, and such
other information as is required by the
forms.

(b) Amount subject to this section.
The amounts subject to reporting under
paragraph (a) include all amounts
distributed or made available to which
section 408(d) applies.

(c) Time and place for filing. The
report required under this section for
any calendar year shall be filed after the
close of that year and on or before
February 28 of the following year with
the appropriate Internal Revenue
Service Center.

(d) Statement to recipients. (1) Each
trustee or issuer required to file Form
1099R or Form W-2P under this section
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shall furnish to the person whose
identifying number is (or should be)
shown on the forms a copy of the form.

(2) Each statement required by this
paragraph to be furnished to recipients
shall be furnished to such person after
November 30 of the year of the
distribution and on or before January 31
of the following year.

(e) Effective date. This section is
effective for calendar years beginning
after December 31, 1977,

Par. 3. The following new section is
added immediately after § 1.408-7:

§ 1.409-1 Retirement bonds.

(a) In general. Section 409 authorizes
the issuance of bonds under the Second
Liberty Bond Act the purchase price of
which would be deductible under
section 219. Section 408 also prescribes
the tax treatment of such bonds. See
paragraph (b) of this section.

(b) Income tax treatment of bonds—
(1) General rule. Except as provided in
paragraph (b)(2) of this section, the
entire proceeds upon redemption of a
retirement bond described in section 409
(a) shall be included in the gross income
of the taxpayer entitled to such
proceeds. If a bond has not been
tendered for redemption by the
registered owner before the close of the
taxable year in which he attains age
70%, he must include in his gross
income for such taxable year the
amount of the proceeds he would have
received if the bond had been redeemed
at age 70%. The provisions of sections
72 and 1232 do not apply to a retirement
bond.

(2) Exceptions. (i) If a retirement bond
is redeemed within 12 months after the
issue date, the proceeds are excluded
from gross income if no deduction is
allowed under section 219 on account of
the purchase of such bond, For
definition of issue date, see 31 CFR
346.1(c).

(ii) If a retirement bond is redeemed
after the close of the taxable year in
which the registered owner attains age
70% the proceeds from the redemption
of the bond are excludable from the
gross income of the registered owner or
his beneficiary to the extent that such
proceeds were includible in the gross
income of the registered owner for such
taxable year.

(iii) If a retirement bond is
surrendered for reissuance in the same
or lesser face amount, the difference
between current redemption value of the
bond surrendered for reissuance and the
current surrender value of the bond
reissued is includible in the gross
income of the registered owner.

(3) Basis. The basis of a retirement
bond is zero. N

(c) Rollover. The first sentence of
paragraph (b)(1) of this.section shall not
apply in any case in which a retirement
bond is redeemed by the registered
owner before the close of the taxable
year in which he attains the age of 70%
if he transfers the entire amount of the
proceeds of such redemption to—

(1) An individual retirement account
described in section 408(a) or an
individual retirement annuity described
in section 408(b) (other than an
endowment contract described in
§ 1.408-3(e]), or

(2) An employees' trust which is
described in section 401(a) which is
exempt from tax under section 501(a), or
an annuity plan described in section
403(a), for the benefit of the registered
owner, on or before the 80th day after
the day on which he received the
proceeds of such redemption. This
subparagraph shall not apply in the case
of a transfer to a trust or plan described
in (c)(2) of this section unless no part of
the purchase price of the retirement
bond redeemed is attributable to any
source other than a rollover contribution
from such an employees’ trust or annuity
plan (other than an annuity plan or
employees’ trust forming part of a plan
under which the individual was an
employee within the meaning of section
401(c)(1) at the time contributions were
made on his behalf under the plan).

(d) Additional tax. (1) Early
redemption. Except as provided in
paragraph (d)(2) of this section, under
section 409(c) if a retirement bond is
redeemed by the registered owner
before he attains age 59%, his tax under
chapter 1 of the Code is increased by an
amount equal to 10 percent of the
proceeds of the redemption includible in
his gross income for the taxable year.
Except in the case of the credits
allowable under sections 31, 39, or 42, no
credit can be used to offset the tax
described in the preceding sentence.

(2) Limitations. Paragraph (d)(1) of
this section shall not apply if—

(i) During the taxable year of the
registered owner in which a retirement
bond is redeemed, the registered owner
becomes disabled within the meaning of
section 72(m)(7), or

(ii) A retirement bond is tendered for
redemption in accordance with
paragraph (b)(2)(i) of this section.

PART 54—PENSION EXCISE TAXES

Par. 4. The following new section is
added immediately after § 53.4952-1:

§54.4974-1 Excise tax on accumulations
in individual retirement accounts or
annuities,

(a) General rule. A tax equal to 50
percent of the amount by which the
minimum amount required to be
distributed from an individual
retirement account or annuity described
in section 408 during the taxable year of
the payee under paragraph (b) of this
section exceeds the amount actually
distributed during the taxable year is
imposed by section 4974 on the payee.

(b) Minimum amount required to be
distributed. For purposes of this section,
the minimum amount required to be
distributed is the amount required under
§ 1.408-2(b)(6)(v) to be distributed in the
taxable year described in paragraph (a)
of this section.

(c) Examples. The application of this
section may be illustrated by the
following examples.

Example (1). In 1975, the minimum amount
required to be distributed under § 1.408-
2(b)(8)(v) to A under his individual retirement
account is $100. Only $60 is actually
distributed to A in 1975. Under section 4974,
A would have an excise tax liability of $20
[50% of ($100—8$80)].

Example (2). Although no distribution is
required under § 1.408-2(b)(6)(v) to be made
in 1986, H, a married individual born on
February 1, 1921, who has established and
maintained an individual retirement account
decides to begin receiving distributions from
the account beginning in 1986. H's wife, W,
was born on March 6, 1921. H and W are
calendar year taxpayers. H decides to receive
his interest in the account over the joint life
and last survivor expectancy of himself and
his wife. On January 1, 1986, the balance in
H's account is $10,000; H and W, based on
their nearest birthdates, are 65; and the joint
life and last survivor expectancy of H and his
wife is 22.0 years (see Table Il of § 1.72-9).
His annual payments during the following
years (none of which were required) were
determined by dividing the balance in the
account on the first day of each year by the
joint life and last survivor expectancy
reduced by the number of whole years
elapsed since the distributions were to
commence.

Life Account
expec-  balance An
tancy at tual
Date minus bow;' pay-
whole ning
ears.  each mem
e{apeed year
220 $10000 8455
210 10,118 482
10,214 511

55888

(=
)
-

170 10340 608

For 1986, 1987, 1989, and 1990, the amount
required to be distributed under
§ 1.408-2(b)(6)(v) is zero.
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Thus, H would have no excise tax liability
under section 4974 for these years. In 1991,
the year H attains age 70%, the amount
required to be distributed from the account
under § 1.%%)(63&2 is $585, determined
by dividing $10,340 account balance as of
January 1, 1991) by 18.8 years (the joint life
and last survivor expectancy of H and W,
assuming they are both still living, as of
January 1, 1991). If W should die after
December 31, 1990, the joint life and last
survivor expectancy determined 6n January 1,
1991 (18.3 years) would not be redetermined.
Because the amount distributed from the
account in 1991 ($608) exceeds the amount
required to be distributed from the account in
1991 ($565), H has no excise tax liability
under section 4974 for 1991,

Example (3). Assume the same facts as in
example (2) except that W dies in 1988. For
1988, 1989, and 1990, the amount required to
be distributed under § 1.408-2(b)(6)(v) is zero.
Thus, H would have no excise tax liability
under section 4974 for these years. In 1991,
the amount required to be distributed under
§ 1.408-2(b)(8)(v) is $855, determined by
dividing $10,340 (the account balance as of
January 1, 1991) by 12.1 years (the life
expectancy of H as of January 1, 1991).
Because the amount distributed from the
account in 1991 ($608) is less than the amount,
required to be distributed from the account in
1991 ($855), H has an excise tax liability of
$123.50 under section 4974 for 1991 [50% of
($855—$608)].

{FR Doc. 80-24001 Filed 8-7-80; 8:45 am]
BILLING CODE 4830-01-M

26 CFR Part 48
[T.D. 7709]

Excise Taxes; Payments To Be Made
To Aerial Applicators in Certain Cases

Corrections

In FR Doc. 80-22380 appearing at page
49544 in the issue for Friday, July 25,
1980, make the following changes:

(1) On page 49548, third column,
eleventh line from the bottom, “of"
should read “or".

(2) On page 49547, first column, third
line of paragraph (f), “tanant” should
read “tenant",

BILLING CODE 1505-01-M

— —

DEPARTMENT OF DEFENSE
Department of the Air Force
32 CFR Part 853

Security Qualifications for Membership
in the USAF

AGENCY: Department of the Air Force,
DOD.

ACTION: Final rule.

suMMARY: The Department of the Air
Force is amending Title 32, Chapter VII
of the CFR by deleting Part 853, Security
Qualifications for Membership in the
USAF. This rule is deleted because the
basic document has been rescinded. The
intended effect of this amendment is to
improve 32 CFR, Chapter VII, by
removing unnecessary material.
EFFECTIVE DATE: August 1, 1980.

FOR FURTHER INFORMATION CONTACT:
Mrs. Carol M. Rose, Air Force Federal
Register Liaison Officer, AS/DASJR,
Pentagon, Washington, DC 20330,
telephone: (202) 697-1861.

PART 853 [Deleted]

Title 32 of the Code of Federal
Regulations is amended by deleting Part
853 in its entirety.

Carol M. Rose,

Air Force Federal Register, Liaison Officer.
[FR Doc. 80-23902 Filed 8-7-80; 8:45 am]

BILLING CODE 3910-01-M

OFFICE OF PERSONNEL
MANAGEMENT

45 CFR Part 801

Voting Rights Program; Appendix A:

' ‘Georgia

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SuMMARY: This Notice identifies the
location of 8 new offices for filing of
applications or complaints under the
Voting Rights Act of 1965, as amended.

EFFECTIVE DATE: July 31, 1980.

FOR FURTHER INFORMATION CONTACT:
Mr. Michael Clogston, Coordinator
Voting Rights Program, Office of
Personnel Management, Washington,
D.C. 20415, 202-632-4540.

SUPPLEMENTARY INFORMATION: The
Attorney General has certified that in
his judgment the appointment of
examiners to serve in the counties of
Calhoun, Bulloch, Early, Johnson,
Mitchell, Sumter, Telfair and Tift, all in
the State of Georgia, is necessary to
enforce the guarantees of the Fourteenth
and Fifteenth amendments to the
Constitution. Accordingly, pursuant to
section B of the Voting Rights Act of
1965, as amended, 42 U.S.C 1973d, the
U.S. Office of Personnel Management
has appointed examiners to serve in
those counties. OPM has determined
that this is a non-significant regulation
for the purpose of E.O. 12044,

Office of Personnel Management.
Beverly M. Jones
Issuance System Manager.

Appendix A to 45 CFR Part 801 is
amended as set out below to show
under the heading "Dates, Times And
Places For Filing," additional places for
filing in Georgia.

* - *

GEORGIA

County; Place for filing: Beginning date

Bulloch; Statesboro—Federal Building,
Conference Room 208, 52 North Main Street;
August 5, 1980.

Calhoun; Morgan—Soil Conservation
Service, Main Street, P.O. Box 113; August 5,
1980.

Early; Blakely—Qual Motel, Room 28, U.S.
27 South; August 5, 1980,

Johnson; Wrightsville—U.S. Post Office,
Basement Office 1, 151 South Marcus; August
5, 1980,

Mitchell; Camilla—FHA District Office
Conference Room, Building 10A, Broad Street;
August 5, 1980.

Sumter; Americus—Federal Building and
Court House, Basement Conference Room
128, East Forsyth Street; August 5, 1980.

Telfair; McRae—Postmasters Office, U.S.
Post Office, 211 South Second Avenue;
August 5, 1980,

Tift; Tifton—FHA, Conference Room 308,
Tifton County Administrative Building, 225
Tift Avenue; August 5, 1980.

(5 U.S.C. 1103,; Sec. 7, 9, 79 Stat. 440, 441, (42
U.S.C. 1973e, 1973g))

[FR Doc. 80-23975 Filed 8-7-80; 8:45 am]

BILLING CODE 8325-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[BC Docket No. 80-39; RM-3231]

FM Broadcast Station in Los Osos-

Baywood Park, Calif.; Changes Made in
Table of Assignments

AGENCY: Federal Communications
Commission.
ACTION: Final rule (Report and Order).

SUMMARY: Action taken herein assigns a
first Class B FM channel to Los Osos-
Baywood Park, California, as that
community's first FM assignment, in
response to a petition filed by Thomas
B. and Margrethe T. Friedman. The
proposed channel could be used to
provide a first local aural broadcast
service to that community.

EFFECTIVE DATE: September 15, 1980.
ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Montrore H. Tyree, Broadcast Bureau,
(202) 632-9660.
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SUPPLEMENTARY INFORMATION: In the
matter of amendment of § 73.202(b),
Table of Assignments, FM Broadcast -
Stations. (Los Osos-Baywood Park,
California), BC Docket No. 80-39, RM-
3231.

Report and Order—Proceeding
Terminated

Adopted: July 30, 1980.
Released: August 1, 1980.

1. The Commission has under
consideration a Notice of Proposed Rule
Making, adopted January 29, 1980, 45 FR
9755, in response to a petition filed by
Thomas B. and Margrethe T. Friedman
(“petitioners”), which proposed the
assignment of FM Class B Channel 267
to Los Osos-Baywood Park, California,
as that community's first FM
assignment. Supporting comments were
filed by the petitioners, by Rod B. and
Laura Funston and by Morro Bay
Investment Corporation, licensee of AM
Station KBAI, Morro Bay, California. All
three stated they would apply for the
channel, if assigned. No oppositions to
the proposal were filed.

2. Los Osos-Baywood Park (pop.
3,487),' is located in San Luis Obispo
County (pop. 105,690), along the
California coast. This community is
located approximately 345 kilometers
(215 miles) north of Los Angeles, and 385
kilometers (239 miles) south of San
Francisco. It has no local aural
broadcast service.

3. Petitioners have submitted
information with respect to Los Osos-
Baywood Park, which is persuasive as
to its need for a first FM assignment.

4. Although we do not ordinarily
assign a higher powered facility to a
community the size of Los Osos-
Baywood Park, the area for which the
proposed channel was requested is a
relatively thin strip of coastal land
containing few communities. Petitioners,
in response to our request, have
provided a list of alternate channels
available for precluded communities
which is sufficient to alleviate our
concerns in-this regard. Therefore, we
believe it would be in the public interest
to assign Channel 267 to Los Osos-
Baywood Park, California, as its first FM
channel assignment.

5. Accordingly, pursuant to authority
contained in Section 4(i), 5(d)(1), 303 (g)
and (r) and 307(b) of the
Communications Act of 1934, as
amended, and § 0.281 of the
Commission’s rules, it is ordered, that
effective September 15, 1980, the FM
Table of Assignments (§ 73.202(b) of the

! Population figures are taken from the 1970 U.S.
Census.

Commission’s rules) is amended with
regard to the community listed below:

City Channel No.

Los Osos-Baywood Park, California................. - 267

6. It is further ordered, that this
proceeding is terminated.

7. For further information concerning
this proceeding, contact Montrose H.
Tyree, Broadcast Bureau, (202) 632-9660.
Federal Communications Commission.
(Secs. 4, 303, 307, 48 Stat., as amended, 1066,
1082, 1083; (47 U.S.C. 154, 303, 307))

Henry L. Baumann,
Chief, Policy and Rules Division, Broadcast
Bureau,

[FR Doc. 80~23969 Filed 8-7-80; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[BC Docket NO. 80-6; RM-3345]

TV Broadcast Stations in Irving and
Dallas, Tex.; Changes Made in Table of
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule (Report and Order).

SUMMARY: Action taken herein assigns
UHF television Channel 49 to Irving,
Texas, at the request of CELA, Inc. This
assignment will enable Irving, Texas to
have its first local television broadcast
service.

EFFECTIVE DATE: September 15, 1980.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Ira H. Smart or Mark N. Lipp, Broadcast
Bureau (202) 632-7792.

SUPPLEMENTARY INFORMATION: In the
matter of amendment of § 73.606(b),
Table of assignments, Television
Broadcast Stations (Irving and Dallas,
Texas), BC Docket No. 80-6, RM-3345.

Report and Order—Proceeding
Terminated

Adopted: July 30, 1980,
Released: August 5, 1980.

1. The Commission has before it for
consideration the Notice of Proposed
Rule Making,"* 45 FR 5358, adopted
January 14, 1980, proposing the
assignment of UHF-TV Channel 49 to
either Irving, or Dallas, Texas, in the
alternative. The Dallas assignment
would permit the channel to be used at

*Public Notice of the petition was given on March
19, 1879, Report No. 13515, -

Irving under the **15-mile"” rule.*
Supporting comments were filed by
petitioner in which he stated his
readiness to apply for the channel, if
assigned. An opposition to the proposal
was filed by the National Business
Network (“NBN") permittee of KNBN-
TV, a new UHF station on Channel 33,
Dallas, Texas. Petitioner filed a reply.

2. Irving (pop. 97,260) is located in
Dallas County (pop. 1,327,685).2 It is
situated approximately 12 kilometers (8
miles) west of Dallas, and 45 kilometers
(28 miles) east of Forth Worth, Texas.
Irving has no television assignment,
although it receives city-grade service
from at least one non-commercial
educational and five commercial
stations in Dallas and Fort Worth.

3. The Notice, while acknowledging
that Irving was large enough for its own
television channel assignment, solicited
comments on a possible Dallas
assignment as the more appropriate
location to determine the need and
interest for another channel there.

4. Petitioner states that although
Irving is located in the Dallas-Fort
Worth metropolitan area, it is an
independent city separated from Dallas
and Forth Worth, both in its government
and its municipal services. Petitioner
notes that the proposed assignment to
Irving will provide that city with its first
local television service and thereby help
to fulfill the community's unmet needs
for local news, public affairs and
entertainment programming,.

5. In opppesition, NBN contends that
an assignment of Channel 49 to Irving,
Texas, would be a default assignment to
Dallas. NBN argues that it would be
premature to add another competitive
UHF channel to the Dallas-Fort Worth
market until the stations operating on
the UHF channels already assigned to
Dallas have become economically
viable.

6. In reply CELA points out that the
focus of NBN's argument is solely on the
impact that another UHF station will
have on its own proposed operation.
CELA notes that such issues are more
appropriately considered at the
application stage where the
Commission’s staff can explore the issue
more extensively through requests for
further information. Finally CELA
argues that although an assignment of
the channel to Dallas would be
beneficial in increasing diversity in the
community, the assignment of Channel
49 to Irving would further the
Commission's policy of providing a
community with over 25,000 in

*§ 73.607(b) of the Commission's rules.
*Population figures are taken from the 1970 U.S.
Census.
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population a broadcast outlet for local
expression of its own special needs,
problems and interests.

7. We have carefully considered the
record in this proceeding, and conclude
that it would be in the public interest to
make the requested assignment so as to
provide Irving with its first local
television service. As between Dallas
and Irving, no interest or showing of
need for additional service to Dallas has
been demonstrated. Although Irving
receives the signals of Dallas-Fort
Worth stations, it is not clear that they
fully cover the separate and distant
needs of this fact growing city. On this
basis, a local television outlet is
warranted. It appears that the
opposition comments are really
concerned with the competitive impact
of another station in the market, but that
is not an issue we need to consider here,
As noted by petitioner, any such issue
can more adequately be resolved within
the context of the application
processing. and further consideration
shall be deferred until that stage.

8. Lastly, it should be noted that in
establishing the Television Table of
Assignments, we gave high priority to
providing communities with a local
television service. Even if nearby
stations do provide programming
coverage to Irving, this is not a basis for
refusing to provide a community with a
first broadcast outlet for local
expression. A local television outlet in
Irving would provide a choice of
programming and local programs
directed to meeting the special needs,
interests and problems of Irving. No
station, owing its primary obligation to
another locality, could be expected to
provide the equivalent of such local
service.

9. Accordingly, pursuant to authority
contained in sections 4(i), 5(d)(1), 303(g)
and {r) and 307(b) of the
Communications Act of 1934, as
amended, and § 0.281 of the
Commission's rules, it is ordered, that
effective September 15, 1980, the
Television Table of Assignments
(§ 73.606(Db) of the rules) is amended
with respect to the community listed
below:

City and Channel No.
Irving, Texas—49

10. It is further ordered, that this
proceeding is terminated.

11. For further information concerning
this proceeding, contact Ira H. Smart or
Mark N. Lipp, Broadcast Bureau (202)
632-7792.

Federal Communications Commission.

(Secs. 4, 303, 307, 48 Stat,, as amended, 10686,
1082, 1083; (47 U.S.C. 154, 303, 307)

Henry L. Baumann,

Chief, Policy and Rules Division, Broadcast
Bureau.

[FR Doc. 80-24000 Filed 8-7-80; 8:45 a.m.]

BILLING CODE 6712-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1002
[Ex Parte No. 55 (Sub-No. 46)]

Policy on Motor Carrier Control
Applications Directly Related To
Operz_itlng Rights Applications

Decided: July 23, 1980.
AGENCY: Interstate Commerce

. Commission.

ACTION: Final rule.

SUMMARY: The Commission adopts a
rule permitting an affiliate of a carrier to
file concurrently, as a directly related
matter, a control application under 49
U.S.C. 11343 along with an initial
application for motor carrier operating
authority under 49 U.S.C. 10922 or 10923.
In these circumstances, only one filing
fee need be paid. Procedurally, the
Commission will handle these cases on
a consolidated basis with the operating
rights application as the lead
proceeding, The Commission,
accordingly, modifies the provisions of
49 CFR 1002.2 (c)(1) to reflect this
change.

EFFECTIVE DATE: August 8, 1980.

FOR FURTHER INFORMATION CONTACT:
Richard Kelly, (202) 275-7564. William
Drew, (202) 275-7947.

SUPPLEMENTARY INFORMATION: The
acquisition of control provisions of 49
U.S.C. 11343 apply when an initial grant
of motor carrier operating authority is
sought by a noncarrier affiliated with an
established carrier having gross
revenues from interstate operations
exceeding $2 million per year. Although
continuation of control following
issuance of operating authority, rather
than acquisition of control, is involved
in these circumstances, section 11343
will apply. Hannon—Control—Hannon
Motor Lines, Inc., 39 M.C.C. 620 (1944),
as affirmed in Schwerman T. Co.—
Control—Schwerman T. Co. of Texas, 80
M.C.C. 382 (1959). In these
circumstances, under prior Commission
practice, the operating rights application
was decided first. If that application
were granted, issuance of a certificate or
permit was conditioned upon approval
of the control application. See White Air
Freight Service Inc., Com. Car. Applic.,

95 M,C.C. 616 (1964). At present, the
Commission will approve issuance of
the authority sought, but caution the
applicant regarding the need for
approval of common control. The
handling of the operating rights and
control applications in separate
proceedings unnecessarily burdens the
Commission in its internal handling of
the proceedings, and causes undue
delay in applicants’ ability to meet legal
requirements for obtaining operating
authority. Our action under the rule
adopted here is consistent with our
handling of other related matters, as set
forth in 49 CFR 1002.2(c)(1). We interpret
the Commission's regulations and rules
of practice as permitting the concurrent
filing of a control application as a matter
directly related to an operating rights
application, if approval of control would
be necessary as a result of approval of
the operating rights application. An
applicant may file these applications
concurrently and only one filing fee
need be paid. 49 CFR 1002.2(c).
Procedurally, the Commission will
handle these cases on a consolidated
basis under the time limits established
for processing operating authority
applications. ,

We find that Part 1002 of Subchapter
A of Chapter X of Title 49 of the Code of
Federal Regulations should be amended
by modifying § 1002.2(c)(1) as set forth
below. Minor nonsubstantive changes
have been made to conform to the
revised Interstate Commerce Act.

This statement interprets Commission
rules and modifies other rules relating to
agency practice and procedure,
Therefore, the final rule is being adopted
without prior notice or public
proceedings, in accordance with the
provisions of 5 U.S.C. 553 (b)(A)

This action will not significantly affect
either the quality of the human
environment of the conservation of
energy resources.

§ 1002.2 [Amended] ‘

Accordingly, 49 CFR is revised by the
modification of § 1002.2(c)(1) to read as
follows:;

- N * . .

(c) Related or consolidated proceedings. (1)
Separate fees need not be paid on related -
applications filed by the same applicant
which would be the subject of one
proceeding, such as a single petition for
modification of more than one certificate or
permit held by the same person; a related
plan of track relocation, joint use, purchase of
trackage rights, and issuance of securities; a
motor carrier acquisition application
pursuant to 49 U.S.C. 11343 combined with a
related application for a certificate of public
convenience and necessity under 49 U.S.C.
10922, an application for an initial grant of
motor carrier operating authority by an
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affiliate of a carrier combined with a related
finance application for approval of
continuation of control; or the like. In such
instances, the only fee to be assessed will be
that applicable to the embraced proceeding
which carries the highest filing fee as listed in
paragraph (d) of this section; except that,
directly related applications involving a
transfer under 49 U.S.C. 10926 or 10931 and
an application on Form OP-1 for gateway
elimination and/or a conversion, the sole fee
shall be the basic fee for the transfer
application.

- - - - -

(49 U.S.C. 10321(a) and 5 U.S.C. 553 and 559)
By the Commission, Chairman Gaskins,

Vice Chairman Gresham, Commissioners

Stafford, Clapp, Trantum, Alexis and Gilliam.

Agatha L. Mergenovich,

Secretary.

[FR Doc. 80-24012 Filed 8-7-80; 8:45 am]

BILLING CODE 7035-01-M

49 CFR Part 1033
[Service Order No. 1469, Amdt. 1]

The Atchison, Topeka and Santa Fe
Railway Co., Authorized To Operate
Over Tracks of St. Louis-San Francisco
Railway Co., at Winfield, Kans.

AGENCY: Interstate Commerce
Commission.

ACTION: Amendment No. 1 to Service
Order No. 1489.

SUMMARY: This order amends Service
Order No. 1469 by extending the time
period during which the Santa Fe
Railway is authorized to operate over
tracks of the St. Louis-San Francisco
Railway. A

EFFECTIVE DATE: 11:59 p.m., August 5,
1980, and continuing in effect until
October 31, 1980.

FOR FURTHER INFORMATION CONTACT:
M. F. Clemens, Jr. (202) 275-7840.

SUPPLEMENTARY INFORMATION:
Decided: August 4, 1980.

Upon further consideration of Service
Order No. 1469, (45 FR 31724), and good
cause appearing therefor:

§ 1033.1469 [Amended]

1t is ordered, § 1033.1469 The
Atchison, Topeka and Santa Fe Railway
Company authorized to operate over
tracks of St. Louis-San Francisco
Railway Company at Winfield, Kansas.

Service Order No. 1469 is amended by
substituting the following paragraph (e)
for paragraph (e) thereof:

(e) Expiration date. The provisions of
this order shall expire at 11:59 p.m.,
October 31, 1980, unless modified,
amended or vacated by order of this
Commission.

Effective date. This amendment shall
become effective at 11:59 p.m., August 5,
1980.

This action is taken under the
authority of 49 U.S.C. 10304-10305 and
11121-11126.

This amendment shall be served upon
the Association of American Railroads,
Car Service Division, as agent of the _
railroads subscribing to the car service
and car hire agreement under the terms
of that agreement and upon the
American Short Line Railroad
Association. Notice of this amendment
shall be given to the general public by
depositing a copy in the Office of the
Secretary of the Commission at
Washington, D.C., and by filing a copy
with the Director, Office of the Federal
Register.

By the Commission, Railroad Service
Board, members Joel E. Burns, Robert S.
Turkington and John H. O'Brien. Joel E. Burns
not participating.

Agatha L. Mergenovich,
Secretary.

{FR Doc. 80~24014 Filed 8-7-80; 8:45 am]
BILLING CODE 7035-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildiife Service
50 CFR Part 17

Listing the Valley Elderberry Longhorn
Beetle as a Threatened Species with
Critical Habitat

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines the
valley elderberry longhorn beetle
(Desmocerus californicus dimorphus) to
be a Threatened species. This action is
being taken because alteration of this
species’ riverside habitat has reduced
the known populations of the beetle to a
few areas in the California central
valley. Critical Habitat in California is
included with this final rule. The rule
will provide protection to wild
populations of this species.

DATE: This rule becomes effective on
September 15, 1980.

FOR FURTHER INFORMATION CONTACT:
Mr. John L. Spinks, Jr., Chief, Office of
Endangered Species, U.S. Fish and
Wildlife Service, Washington, D.C,
20240 (703/235-2771).

SUPPLEMENTARY INFORMATION:

Background

In prior Service correspondence, and
in Federal Register documents
pertaining to Desmocerus californicus

dimorphus, this subspecies was referred
to as the “California elderberry longhorn
beetle." Since this name would more
appropriately apply to the nominate
coastal subspecies, Desmocerus
californicus californicus, the Service
intends to use the common name “valley
elderberry longhorn beetle"” for the
subspecies Desmocerus californicus
dimorphus. ;

On August 10, 1978, the Service
published a proposed rulemaking in the
Federal Register (43 FR 35636-43)
advising that sufficient evidence was on
file to support a determination that the
valley elderberry longhorn beetle was a
Threatened species pursuant to the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.). That
proposal summarized the factors thought
to be contributing to the likelihood that
this species could become Endangered
within the foreseeable future, specified
the prohibitions which would be
applicable if such a determination were
made, and solicited comments,
suggestions, objections, and factual
information from any interested person.
Section 4(b)(1)(A) of the Act requires
that the Governor of each State or
Territory within which a resident
species of wildlife is known to occur be
notified and be provided 90 days to
comment before any such species is
determined to be a Threatened species
or an Endangered species. A letter was
sent to the Governor of California on
August 186, 1978, notifying him of the
proposed rulemaking for the valley
elderberry longhorn beetle. On August
14, 1978, a memorandum was sent to
other interested parties notifying them
of the proposal and soliciting their
comments and suggestions. On May 2,
1980, the Service published a proposed
rule in the Federal Register (45 FR
29373-75) reproposing Critical Habitat
for the valley elderberry longhorn
beetle, to comply with the 1978
Endangered Species Act amendments. A
letter notifying the Governor of
California of this action, and letters to
other interested parties were sent on
March 31, 1980. A public meeting and a
public hearing on the reproposal of
Critical Habitat for the valley elderberry
longhorn were held at Davis, California
on May 22 and June 12, 1980,
respectively.

Official comment was received from
the Governor of California, Sacramento
County, Solano County, and the U.S.
Water and Power Resources Service
(formerly the U.S. Bureau of
Reclamation).
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Summary of Comments and
Recommendations

Section 4(b)(1)(C) of the Act requires
that a summary of all comments and
recommendations received be published
in the Federal Register prior to adding
any species to the list of Endangered
and Threatened Wildlife and Plants.

In the August 10, 1978, proposal (43 FR
35636-43) to list the valley elderberry
longhorn beetle as a Threatened species,
the May 2, 1980, proposal of Critical
Habitat (45 FR 29373-75), and the
respective press releases, all interested
parties were invited to submit factual
reports or information which might
contribute to the formulation of a final
rulemaking.

All comments received from August
10, to November 7, 1978, regarding the
proposal to list the valley elderberry
longhorn beetle as Threatened were
considered. Comments regarding the
reproposal of Critical Habitat received
from May 2, to June 30, 1980, were
considered. Additional opportunity for
public comment was provided by the
May 22, 1980, public meeting and the
June 12, 1980, public hearing.

In response to the August 10, 1978,
proposal, four comments were received.
The Commissioner of Reclamation
stated that the beetle should not be
listed because exhaustive distributional
data were not available. The Dirgctor of
the California Department of Fish and
Game suggested that additional field
data be obtained before listing the
beetle. Dr. John Chemsak, an
entomologist at the University of
California at Berkeley, stated that the
valley elderberry longhorn beetle had
always been rare and restricted in
distribution, and supported Critical
Habitat designation. Dr. Robert Pyle,
representing the Survival Service
Commission of the International Union
for Conservation of Nature and Natural
Resources, supported the proposal.

In response to the May 2, 1980,
reproposal of Critical Habitat for the
valley elderberry longhorn beetle, seven
comments were received, Mr. Douglas
Peterson, Environmental Analyst for the
Sacramento County Planning
Department, supported the proposal and
suggested that the host plant elderberry
was Sambucus mexicana caerulea, not
Sambucus glauca. Dr. Arthur Shapiro of
the Department of Zoology of the
University of California at Davis
supported the proposal, pointed out that
the taxonomy of Sambucus was
confused, and suggested that
Desmocerus californicus dimorphus be
called the “Sacramento Valley
elderberry longhorn beetle” to
digiinguish it from the coastal

subspecies Desmocerus californicus
californicus. Mr. Wallace Brazelton
objected to Critical Habitat designation
for the beetle, because the beetle was
not “* * * important to the general
welfare of Solano county or the Nation,"
Mr. Brazelton also objected to the
locality of the public meeting and
hearing on the beetle, and felt that
insufficient time had been allowed for
review of the proposal. Mrs. Amza
Petersen and Mrs. Claire Davis opposed
listing and Critical Habitat designation
for the beetle, Mrs. Davis suggested that
the beetle be transplanted to the Suisun
Game Refuge. Dr. John Chemsak, an
entomologist at the University of
California at Berkeley, supported the
proposal. Mr. Philip A. Stohr, an
attorney representing a landowner
within the Critical Habitat, objected to
Critical Habitat designation on land
owned by his client. Mr. Stohr
contended that such designation
threatened economic damage to the
property, and that Critical Habitat
designation would be academic, and to
no purpose, if Federal activities were
not involved in the area. Mr. Stohr also
objected to the Critical Habitat
designation on the grounds that the
beetle occurs in sites other than those
proposed as Critical Habitat, and
suggested that the beetle was already
protected by State law through the
California Environmental Quality Act
and the California Subdivision Map Act.
At the June 12, 1980, public hearing
two statements relating to the beetle
were made. Mr. Stohr presented
statements similar to those already
discussed above under responses to the
reproposal. Mr. John Anderson, of the
Sacramento Audubon Society,
supported the listing proposal and
designation of Critical Habitat.

Conclusion

The Services recognizes the fact that
additional populations of the valley
elderberry longhorn beetle may be
located, but does not believe that the
beetle will ever be found to occupy all
areas where the host plant, Sambucus,
occurs. Although exhaustive
distributional studies would contribute
additional data to the knowledge of the
beetle, the Endangered Species Act
requires that the Service make decisions
based on the best available data. There
is no evidence that additional studies
would yield a different distributional
pattern. Regarding Dr. Shapiro's
comments, the Service has changed the
common name of the beetle to the
“valley elderberry longhorn beetle” to
better reflect the distribution of this
subspecies. Since confusion on the
specific and subspecific identity of the

Sambucus host of the beetle exists, the
Service considers that one or more
species of the Sambucus may be
suitable hosts, With respect to Mr.
Brazelton's comments, the Endangered
Species Act does not require that
economic value for a species be
established in order for it to be listed,
The Service has complied with the
regulations concerning location of the
public meeting and hearing and
provision of comment periods.
Regarding Mrs. Davis' comments, the
Service has no indication that the
Suisan Game Refuge would serve as an
appropriate habitat to transfer the
beetles to. In response to Mr. Stohr's
comments, the definition of Critical
Habitat is based primarily on biological
information, although economic impacts
are considered in its delineation. The
Service knows of no specific Federal
involvement which would presently
affect the landowner's activities in the
area. Future Federal involvement will
not be prohibited in the Critical Habitat.
Federal agencies will be required to
consider the impacts of their actions,
should such actions appear likely to
jeopardize the continued existence of
this_species, or to destroy or adversely
modify the Critical Habitat. If Federal
involvement is likely to result in
jeopardy to the species, the Secretary
would be required to suggest reasonable
and prudent alternatives that would
avoid the conflict. Critical Habitat need
not include all the areas where the
species is known to occur. The Service
realizes California law requires certain
environmental considerations to be
taken into account when land use
planning occurs, but believes that
Federal listing may increase the
consideration given the species by the
State of California, because attention
will be drawn to a little-known, but
unique, biological attribute of the
environment which might otherwise be
overlooked.

After a thorough review and
consideration of all the information
available, the Director has determined
that the valley elderberry longhorn
beetle is likely to become endangered
throughout all of its range. Two of the
five factors described in Section 4(a) of
the Act, and affecting the beetle, were
outlined in the August 10, 1978, proposal
(43 FR 35636—43) to list this beetle as
Threatened. The five criteria as
described in that proposal are:

1. The present or threatened
destruction, modification, or curtailment
of its habitat or range. The valley
elderberry longhorn beetle originally
occurred in elderberry thickets in moist
valley oak woodland along the margins
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of the Sacramento and San Joaquin
Rivers in the Central Valley of
California. The beetle is presently
known from less than 10 localities in
Merced, Sacramento, and Yolo Counties.
The habitat of this insect has now
largely disappeared throughout much of
its former range due to agricultural
conversion, levee construction, and
stream channelization. Today, remnant
populations are found in the few
remaining natural woodlands and in
some State and county parks. However,
in parks the clearing of undergrowth
(including elderberry) and planting of
lawns has resulted in further habitat
degradation.

2, Overutilization for commercial,
sporting, scientific, or educational
purposes. Not applicable to this species.

3. Disease or predation. This factor is
not known to affect the present status of
this species.

4. The inadequacy of existing
regulatory mechanisms. There currently
exist no State or Federal laws protecting
this species or its habitat.

5. Other natural or manmade factors
affecting its continued existence. None.

Critical Habitat
Subsection 4(a)(1) of the Act states in
pertinent part:

At the time any such regulation (to
determine a species to be Endangered or
Threatened) is proposed, the Secretary shall
by regulation, to the maximum extent
prudent, specify any habitat of such species
which is then considered to be Critical
Habitat.

50 CFR Part 424 defines Critical
Habitat as:

(i) The specific areas within the
geographical area occupied by the species, at
the time it is listed in accordance with the
Act, on which are found those physical or
biological features (I) essential to the
conservation of the species and (II) which
may require special management
considerations or protection; and

(ii) Specific areas outside the geographical
area occupied by the species at the time it is
listed upon a determination by the Secretary
that such areas are essential for the
conservation of the species.

The Service has concluded that two
areas in Sacramento Country, California
should be designated as Critical Habitat
for the valley elderberry longhorn
beetle. These areas include the densest
known populations of the beetle. Due to
lack of information on the beetle from
one of the areas proposed as Critical
Habitat for the beetle in Solano County
(Putah Creek Zone), this area has not
been designated as Critical Habitat. The
designated Critical Habitat areas
include the known biological constituent
elements essential to the conservation of

the valley elderberry longhorn beetle.
These elements are described below in
the description of Critical Habitat for
this species.

Section 4(b)(4) of the Act requires the
Service to consider economic and other
impacts of specifying a particular area
as Critical Habitat. The Service has
prepared an impact analysis which has

“been used as the basis for a decision
that economic and other impacts of this
action are insignificant for the
foreseeable future.

Effect of the Rulemaking

All prohibitions of 50 CFR 17.31
pertaining to threatened wildlife will
apply to the valley elderberry longhorn
beetle, These prohibitions, in part, make
it illegal for any person subject to the
jurisdiction of the United States to take,
import, or export, ship in interstate
commerce in the course of a commercial
activity, or sell or offer for sale in
interstate or foreign commerce this
species, It also will be illegal to possess,
sell, deliver, carry, transport or ship any
specimens illegally taken. Certain
exceptions will apply to agents of the
Service and State conservation
agencies. Permits for specified purposes
will be available in accordance with 50
CFR 17.32.

Section 7(a) of the Act provides:

Federal Agency Actions and
Consultations—(1) The Secretary shall
review other programs administered by him
and utilize such programs in furtherance of
the purposes of this Act. All other Federal
agencies shall, in consultation with and with
the assistance of the Secretary, utilize their
authorities in furtherance of the purposes of
this Act by carrying out programs for the
conservation of endangered species and
threatened species listed pursuant to section
4 of this Act.

(2) Each Federal agency shall, in
consultation with and with the assistance of
the Secretary, insure that any action
authorized, funded, or carried out by such
agency (hereinafter in this section referred to
as an "agency action") is not likely to
jeopardize the continued existence of any
endangered species or threatened species or
result in the destruction or adverse
modification of habitat of such species which
is determined by the Secretary, after
consultation as appropriate with affected
States, to be critical, unless such agency has
been granted an exemption of such action by
the Committee pursuant to subsection (h) of
this section. In fulfilling the requirements of
this paragraph each agency shall use the best
scientific and commercial data available.

(3) Each Federal agency shall confer with
the Secretary on any agency action which is
likely to jeopardize the continued existance
of any species proposed to be listed under
section 4 or result in the destruction or
adverse modification of critical habitat
proposed to be designated for such species.
This paragraph does not require a limitation

on the commitment of resources as described
in subsection (d).

Provisions for Interagency
Cooperation were published in the
Federal Register on January 4, 1978 (43
FR 870-876), and codified at 50 CFR Part
402. These regulations are intended to
assist Federal agencies in complying
with Section 7 of the Act. The rule now
being issued will require Federal
agencies to satisfy these statutory and
regulatory obligations with respect to
the valley elderberry longhorn beetle.
These agencies will be required not only
to insure that actions authorized,
funded, or carried out by them are not
likely to jeopardize the continued
existence of this species, but also to
insure that their actions do not result in
the destruction or adverse modification
of the habitat that has been determined
by the Secretary to be critical.

Section 4(f)(4) of the Act requires, to
the maximum extent practicable, that
any final regulation specifiying Critical
Habitat be accompanied by a brief
description and evaluation of those
activities which, in the opinion of the
Director, may adversely modify such
habitat if undertaken, or may be
impacted by such designation. Such
activities are identified below for the
valley elderberry longhorn beetle.

(1) Modification of riparian habitats
by river channelization.

(2) Construction of buildings, roads,
bridges, or parking lots, directly
eliminating the beetle's host plant,
elderberry (Sambucus sp.).

(3) Human disturbance, such as
vandalism or fire, resulting from
increased recreational use, which
adversely affects the beetle,

No present Federal involvement in the
above activities is known. In 1978, an
informal consultation between the U.S,
Coast Guard and the U.S. Fish and
Wildlife Service was carried out; no
conflict was found with a proposed plan
to build a pedestrian bridge over the
American River. Further recreational
development in the American Parkway
Zone is not expected to involve Federal
agencies, and the Sacramento
Department of Parks and Recreation
intends to protect most of the riparian
areas remaining in the Parkway. Future
development in the Sacramento Zone of
the Critical Habitat could involve
Federal funding or permits such as Small
Business Administration loans and
federally subsidized sewage collection,
according to the landowner's attorney.
However, no development proposals are
available to provide an estimate of
future impact.
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Effect Internationally

The Service will review the status of
the valley elderberry longhorn beetle to
determine whether it should be
proposed to the Secretariat of the
Convention on International Trade in
Endangered Species of Wild Fauna and
Flora for placement upon the
appropriate appendix to that
Convention and whether it should be
considered under the Convention on
Nature Protection and Wildlife
Preservation in the Western
Hemisphere, or other appropriate
international agreements.

National Environmental Policy Act

A final environmental assessment has
been prepared and is on file in the
Service's Office of Endangered Species.
This assessment is the basis for a
decision that this rule is not a major
Federal action that significantly affects
the quality of the human environment

within the meaning of Section 102({2)(C)
of the National Environmental Policy
Act of 1989.

The Primary author of this rule is Dr.
Michael M. Bentzien, Office of
Endangered Species, U.S. Fish and
Wildlife Service, Washington, D.C.,
20240 (703/235-1975).

Note.—The Department of the Interior has
determined that this is not a significant rule
and does not require preparation of a
regulatory analysis under Executive Order
12044 and 43 CFR Part 14.

Regulations promulgation

Accordingly, Subparts B and I of Part
17 of Chapter I of Title 50 of the U.S.
Code of Federal Regulations is amended
as follows:

§ 17.11 [Amended]

1. Section 17.11 is amended by adding
the valley elderberry longhorn beetle to
the list, alphabetically, under “Insects"
as indicated below:

Vertebrate
Species population
Historic  where Status When Critical  Speocial
range endangered listed habitat rles
Common name Scientific name or
threatened
Beetle, valley elderberry longhom ........ Dk USA, NA T 100 § 17.95() NA
californicus (Califomia)
dimorphus.

§17.95 [Amended]

2. Section 17.95(i) is amended by
adding Critical Habitat for the valley
elderberry longhorn beetle,
alphabetically, as follows:

Valley elderberry longhorn beetle

(Desmocerus californicus dimorphus)

California. Sacramento County.

(1) Sacramento Zone. An area in the
city of Sacramento enclosed on the
north by the Route 160 Freeway, on the
west and southwest by the Western
Pacific railroad tracks, and on the east
by Commerce Circle and its extension
southward to the railroad tracks.

California Elderberry Longhorn Beetle
(Sacramento Zone) Sacramento County, Calif,

SACRAMENTO
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(2) American River Parkway Zone. An
area of the American River Parkway on
the south bank of the American River,
bounded on the north by latitude
30°37'30"N, on the west and southwest
by Elmanto Drive from its junction with
Ambassador Drive to its extension to
latitute 38°37’30”N, and on the south and
east by Ambassador Drive and its
extension north to latitude 38°37'30"”N.
Goethe Park, and that portion of the
American River Parkway northeast of
Goethe Park, west of the Jedediah Smith
Memorial Bicycle Trail, and north to a
line extended eastward from Palm
Drive.

California Elderberry.Longhorn Beetle
(American River and American River
Parkway Zones) Sacramento County, Calif.

Dated: July 31, 1980.
Robert B. Cook,
Deputy Director, Fish.and Wildlife Service.
|FR Doc. 8023899 Filed 8-7-80; 8:45 am)
BILLING CODE 4310-55-M

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Listing the Delta Green
Ground Beetle as a Threatened
Species With Critical Habitat

AGENCY: U.S. Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines the
delta green ground beetle (elephrus
viridis) to be a Threatened species. This
action is being taken because known
populations of the beetle are small,
highly restricted in range, and
threatened by agricultural practices. The
delta green ground beetle is known to

occur only at two sites in Solano
County, California. Critical Habitat in
California is also included with this final
rule. The rule will provide to the species
the protections provided by the
Endangered Species Act.

DATE: This rule becomes effective on
September 15, 1980.

FOR FURTHER INFORMATION CONTACT:
Mr. John L. Spinks, Jr., Chief, Office of
Endangered Species, U.S. Fish and
Wildlife Service Washington, D.C. 20240
(703/235-2771).

Background

SUPPLEMENTARY INFORMATION: The
delta green ground beetle is a metallic
green and golden predaceous member of
the family Carabidae. It is known to
occur only near two vernal pools south
of Dixon, Solano County, California. The
beetle is threatened by agricultural
practices in these areas.

On August 10, 1978, the Service
published a proposed rulemaking in the
Federal Register (43 FR 35636-43)
advising that sufficient evidence was on
file to support a determination that the
delta green ground beetle was a
Threatened species pursuant to the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et. seq.). That
proposal summarized the factors thought
to be contributing to the likelihood that
this species could become Endangered
within the foreseeable future, specified
the prohibitions which would be
applicable if such a determination were
made, and solicited comments,
suggestions, objections, and factual
information from any interested person.
A letter was sent to the Governor of
California September 1, 1978, notifying
him of the proposed rulemaking for the
delta green ground beetle and requesting
his views on the proposed action. The
Critical Habitat portion of that proposal
was withdrawn by the Service on March
6, 1979 (44 FR 12384-84), because of
procedural and substantive changes in
prior law made by the Endangered
Species Act Amendments of 1978. On
May 2, 1980, the Service published a
rulemaking in the Federal Register (45
FR 29371-73) reproposing Critical
Habitat for the delta green ground
beetle, to comply with the 1978
Endangered Species Act Amendments.
A letter to the Governor of California
and letters to other interested parties
were sent on March 31, 1980. A public
meeting and a public hearing on the
reproposal of Critical Habitat for the
delta green ground beetle were held at
Davis, California, on May 22, and June
12, 1980, respectively.

Official comment was received from
the Governor of: California, the

California Department of Parks and
Recreation, the California State Water
Resources Control Board, the
Department of the Army (Corps of
Engineers), and the Solano County
Board of Supervisors.

Summary of Comments and
Recommendations

Section 4(b)(1)(C) of the Act requires
that a summary of all comments and
recommendations received be published
in the Federal Register prior to adding
any species to the list of Endangered
and Threatened Wildlife and Plants.

In the August 10, 1978, proposal to list
the delta green ground beetle as a
Threatened species, the May 2, 1980,
reproposal of Critical Habitat and the
respective press releases, all interested
parties were invited to submit factual
reports or information which might
contribute to the formulation of a final
rulemaking. i

All comments received from August
10 to October 8, 1978, regarding the
proposal to list the delta green ground
beetle as Threatened were considered.
Comments regarding the reproposal of
Critical Habitat received from May 2 to
July 3, 1980, were considered. Additional
opportunity for public comment was
provided by the May 22, 1980, public
meeting and the June 12, 1980, public
hearing,

In response to the August 10, 1978,
proposal, three comments were
received. Dr. Robert Pyle, representing
the Survival Service Commission of the
International Union for Conservation of
Nature and Natural Resources,
supported the proposal. Dr. W. James
Barry, plant ecologist for the California
Department of Parks and Recreation,
also supported the proposal, and
submitted the preliminary draft of a
report, the “Jepson Prairie Project,”
which provided information about the
vernal pool habitats in the area where
the delta green ground beetle occurs.
The Director of the California
Department of Fish and Game,
representing the Governor, supperted
the listing and Critical Habitat
designation.

Nine comments were received
following the reproposal of Critical
Habitat for the delta green ground
beetle. The Director of the California
Department of Fish and Game,
responding for the Governor of
California, recommended including an
additional area in the Critical Habitat
for the beetle. The California Water
Resources Control Board indicated that
potential effluent discharge through
Barker Slough would not be likely to
affect the vernal pool habitat of the
delta green ground beetle. This agency
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also suggested alteration of the
proposed Critical Habitat area. The
Department of the Army (San Francisco
District, Corps of Engineers), which is
processing a permit application for
Phase II of the North Bay Aqueductin
Solano County, stated that a Biological
Assessment concerning this project
would be submitted to the Fish and
Wildlife Service for review. Mr. Wallace
L. Brazelton, Chairman of the Solano
County Board of Supervisors, objected
to the location of the public meeting and
hearing concerning the delta green
ground beetle, and expressed doubt that
the beetle was “critical to the general
welfare of Solano County or of the
nation.” Mr. Brazelton suggested that
more effort be given to coordination
with local officials, and hoped that no
determination would be made without
review by County personnel and
agencies. Claire P. Davis, an owner of
land near the proposed Critical Habitat,
objected to possible restrictions on the
use of Federal funds in the area, and
suggested that the delta green ground
beetle be established in the nearby
Suisun Game Refuge. Amza Petersen, a
private citizen, objected to the proposal,
believing that the Federal government
would confiscate State land. Dr. Terry L.
Erwin, Curator of Coleoptera at the
National Museum of Natural History,
supported the proposal and indicated
that other rare insect species were
restricted to vernal pool habitats. Mr.
James Day, an attorney representing
private landowners in the proposed
Critical Habitat area, opposed listing of
the beetle and designation of Critical
Habitat. Mr. Day feared that listing and
Critical Habitat designation could
destroy the development potential of the
land, particularly with regard to oil and
gas exploration and development. Mr.
Day stated that the economic value of
the delta green ground beetle did not
justify the economic effects of listing
and Critical Habitat designation on his
clients' land, and that insufficient search
had been made far the beetle in other
areas. He also included a report
prepared by Mr. Patrick W. Weddle, a
consulting entomologist, who stated that
the delta green ground beetle was of no
economic value and that little effort had
been made to search other areas for the
beetle.

At the May 22 public hearing, a
Solano County representative
questioned the adequacy of the
notification procedures regarding the
proposal. This comment was identical to
that summarized below for the public
hearing.

At the June 12 public hearing
concerning the delta green ground

beetle, one statement relating to this
species was made. Mr. Richard Brann, a
Solano County Supervisor, objected to
the locality of the public meeting and
hearing, to the Service's public
notification procedures, and to the
Service's failures to contact public
officials in the listing process and to
prepare an economic analysis of the
effects of Critical Habitat designation.

Conclusion

The Service has considered changes
in Critical Habitat boundaries suggested
by the California Department of Fish
and Game and State Water Resources
Control Board, and has incorporated
these changes into its final Critical
Habitat designation. These changes
involve including a portion of Olcott
Lake outside the proposed Critical
Habitat boundaries, and elimination of
two areas which appear to be unsuitable
as habitat for the beetle. Regarding the
proposed wastewater project for the city
of Vacaville, and Phase 11 of the North
Bay Aqueduct, the Service is in contact
with the State and Federal personnel
involved with these projects and
anticipates little, if any, conflict based
on current proposals and planning for
the projects. With respect to Mr.
Brazelton's and Mr. Brann's comments,
the Service has complied with all
procedural requirements of the
Endangered Species Act. Specifically, in
reference to the points raised by the
comments, the Service prepared a draft
economic analysis at the time of the
reproposal of Critical Habitat, and this
document was sent to local governments
adjacent to the proposed Critical
Habitat area. The anticipated economic
effects were also summarized in the
reproposal of Critical Habitat for the
beetle. This document has been made
final and concludes that the action
taken here will have no significant
economic effect in the foreseeable
future, Regarding Mrs. Davis' proposal
to transplant the beetle to a game
refuge, the Service notes that the
Endangered Species Act generally
intends conservation of the listed
species within its ecosystem. As a
practical matter, transplantation is
usually not biologically feasible. With
respect to Mrs, Petersen's comments, the
Service has no intent to confiscate State
lands and notes that nearly all the land
within the designated Critical Habitat is
in private ownership. Critical Habitat
designation does not involve seizure of
land; it is essentially a notification to
Federal agencies of the presence of an
Endangered or threatened species in the
area. In response to the comments and
information provided by Mr. Day, the
Service notes that the economic value of

a species isnot a criterion for listing the
species as Endangered or Threatened.
The Service does not believe that
Critical Habitat designation will
significantly affect the rights of his
clients to exercise the mineral rights
which they hold on a quarter-section of
land within the Critical Habitat. The
Service knows of no Federal
authorization or funding involving oil
and natural gas exploration in this area.
Should Federal involvement arise, the
relevant agencies would be required to
insure that their actions would not be
likely to jeopardize the continued
existence of the beetle. Federal agencies
already have this responsibility in the
areas surrounding Olcott Pond due to
the presence of the federally
Endangered Orcutt's grass (Orcuttia
mucronata) which occurs only around
the pond. The Service recognizes that
the delta green ground beetle may be
found at other localities, but the
specialized habitat believed necessary
for this beetle's survival is highly
restricted, and intensive search has
been made at many other vernal pools
in Solano County without revealing the
presence of the beetle,

After a thorough review of all the
information available, the Director has
determined that the delta green ground
beetle is likely to become an
Endangered species within the
foreseeable future throughout all or a
significant portion of its range. Two of
the five factors described in section 4(a)
of the Act, and affecting the beetle, were
outlined in the August 10, 1978, proposal
(43 FR 35636-43) to list the beetle as
Threatened. The five criteria and their
application to this species are described
below:

1. The present or threatened
destruction, modification, or curtailment
of its habitat or range. The delta green
ground beetle was first collected in 1876
from an unknown locality in California
and was not rediscovered until 1974. Its
habitat is precariously small, limited to
the edges of two vernal pools in Solano
County, California. Vernal pools, which
are filled by winter rains and dry out by
late summer, were once widespread
throughout California, but only a few
remain. Many vernal pools have been
lost to river channelization (loss of
overflow), dam construction, and the
agricultural conversion of natural
habitats. The Service believes that the
delta green ground beetle had a more
extensive range in historical time.
Elimination of the two vernal pools by
agricultural conversion or other causes
may cause the beetle's extinction.
Plowing and land levelling may have
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already adversely affected the beetle at
one of the vernal pools.

2. Overutilization for commercial
sporting, scientific, or educational
purposes. Not applicable to this species.

3. Disease or predation. This factor is
not known to affect the present status of
this species.

4. The inadequacy of existing
regulatory mechanisms. There currently
exist no State or Federal laws which
insure the conservation of this species
and its habitat.

5. Other natural or manmade factors
affecting its continued existence: None.

Critical Habitat

Subsection 4(a)(1) of the Act states in
pertinent part:

At the time any such regulation (to
determine a species to be Endangered or
Threatened) is proposed, the Secretary shall
by regulation, to the maXimum-extent
prudent, specify any habitat of such species
which is then considered to be Critical
Habitat.

50 CFR Part 424 defines Critical
Habitat as:

(i) The specific areas within the
geographical area occupied by the species, at
the time it is listed in accordance with the
Act, on which are found those physical or
biological features (I) essential to the
conservation of the species and (II) which
may require-special management
considerations or protection; and

(ii) Specific areas outside the geographical
area occupied by the species at the time it is
listed upon a determination by the Secretary
that such areas are essential for the
conservation of the species.

The Service had concluded that two
areas in Solano County, California
should be designated as Critical Habitat
for the delta green ground beetle, These
areas include the only two known sites
where populations of the beetle occur.
The known biological and physical
constituent elements in the Critical
Habitat which are essential to the
conservation of the delta green ground
beetle are included below in the
description of Critical Habitat for this
species. As noted above, the Critical
Habitat originally proposed has been
modified in the manner suggested by
State agencies.

Section 4(b)(4) of the Act requires the
Service to consider economic and other
impacts of specifying a particular area
as Critical Habitat. The Service has
prepared an impact analysis which has
been used as the basis for a decision
that economic and other impacts of this
action are minor for the foreseeable
future.

Effect of the Rulemaking

All prohibitions of 50 CFR 17.31
pertaining to Threatened Wildlife will
apply to the delta green ground beetle.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to take,
import, or export, ship in interstate
commerce in the course of a commercial
activity, or sell or offer for sale in

* interstate or foreign commerce this

species. It also will be illegal to possess,
sell, deliver, carry, transport or ship any
specimen illegally taken. Certain
exception will apply to agents of the
Service and State conservation
agencies. Permits for specified purposes
will be available in accordance with 50
CFR 17.32.

Section 7(a) of the Act provides:

Federal Agency Actions and Consultations:

(1) The Secretary shall review other
programs administered by him and utilize
such programs in furtherance of the purposes
of this Act. All other Federal agencies shall,
in consultation with and with the assistance
of the Secretary, utilize their authorities in
furtherance of the purposes of this Act by
carrying out programs for the conservation of
endangered species and threatened species
listed pursuant to Section 4 of this Act.

(2) Each Federal agency shall, in
consultation with and with the assistance of
the Secretary, insure that any action
authorized, funded, or carried out by such
agency (hereinafter in this section referred to
as an “agency action") is not likely to
jeopardize the continued existence of any
endangered species or threatened species or
result in the destruction or adverse
modification of habitat of such species which
is determined by the Secretary, after
consultation as appropriate with affected
States, to be critical, unless such agency has
been granted an exemption of such action by
the Committee pursuant to Subsection (h) of
this section. In fulfilling the requirements of
this paragraph each agency shall use the best
scientific and commercial data available.

(3) Each Federal agency shall confer with
the Secretary on any agency action which is
likely to jeopardize the continued existence
of any species proposed to be listed under
Section 4 or result in the destruction or
adverse modification of Critical Habitat
proposed to be designated for such species.
This paragraph does not require a limitation
on the commitment of resources as described
in Subsection (a).

Provisions for Interagency
Cooperation were published in the
Federal Register on January 4, 1978 (43
FR 870-876), and codified at 50 CFR Part
402. These regulations are intended to
assist Federal agencies in complying
with Section 7 of the Act. The rule now
being issued will require Federal
agencies to satisfy these statutory and
regulatory obligations with respect to
the delta green ground beetle. These
agencies will be required not only to

insure that actions authorized, funded,
or carried out by them are not likely to
jeopardize the continued existence of
this species, but also to insure that their
actions are not likely to result in the
destruction or adverse modification of
the habitat that has been determined by
the Secretary to be critical.

Section 4(f)(4) of the Act requires, to
the maximum extent practicable, that
any final regulation specifying Critical
Habitat be accompanied by a brief
description and evaluation of those
activities which, in the opinion of the
Director, may adversely modify such
habitat if undertaken, or may be
impacted by such designation. Such
activities are identified below for the
delta green ground beetle: _

1. Agricultural practices threaten this
species. Bulldozing and plowing near
one of the vernal pools where the beetle
has been collected may have eliminated
it at this site.

2. Phase II of the North Bay Aqueduct
and wastewater disposal for the city of
Vacaville could adversely affect the
Critical Habitat of the beetle if the
needs of this species are not considered.
There is Federal involvement with both
of these projects. The agencies planning
these activities are aware of the
presence of the delta green ground
beetle and the federally Endangered
Orcutt's grass in the area, and are
considering possible impacts of their
proposed actions on these species. As
noted above, the Service anticipates
little, if any, conflict based on current
proposals and planning for these
projects.

3. Oil or natural gas exploration and
exploitation, if conducted without
regard for the ecosystem represented in
the Critical Habitat, could adversely
affect the area. The Service has no
information indicating that Critical
Habitat designation will prevent these
activities within or adjacent to the
Critical Habitat.

Effect Internationally

The Service will review the status of
the delta green ground beetle to
determine whether it should be
proposed to the Secretariat of the
Convention on International Trade in
Endangered Species of Wild Fauna and
Flora for placement upon the
appropriate appendix to that
Convention and whether it should be
considered under the Convention on
Nature Protection and Wildlife
Preservation in the Western
Hemisphere, or other appropriate
international agreements.
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National Environmental Policy Act

A final environmental agsessment has
been prepared and is on file in the
Service's Office of Endangered Species.
This assessment is the basis for a
decision that this rule is not a major
Federal action that significantly affects
the quality of the human environment
within the meaning of Section 102(2)(C)
of the National Environmental Policy
Act of 1969.

The primary author of this rule is Dr.
Michael M. Bentzien, Office of
Endangered Species, U.S. Fish and
Wildlife Service, Washington, D.C.

Note.—Department of the Interior has
determined that this is not a significant rule
and does not require preparation of a
regulatory analysis under Executive Order
12044 and 43 CFR Part 14.

Regulations Promulgation

Accordingly, Subparts B and I of Part
17 of Chapter I of Title 50 of the U.S.
Code of Federal Regulations is amended
as follows:

§17.11 [Amended]

1. Section 17.11 is amended by adding
the delta green ground beetle to the list
alphabetically, under “Insects" as

20240 (703/235-1975). indicated below:
Vertetvate
Species population
Historic  where Status When Critical  Special
range endangered listed habitat rules
Common name Scientific name or
threatened
Beetle, delta green ground ... Elaphrus Vinidis ... U.S.A. N/A | . P § 17.95() N/A
(California)

§17.95 [Amended]

2. Section 17.95(i) is amended by
adding Critical Habitat for the delta
green ground beetle, alphabetically, as
follows:

Delta Green Ground Beetle

Elaphrus Viridis

California. Solano County. T.5N. R.1E.
West Y2 Sec. 12, southwest ¥4 Sec. 13,
southeast Y% Sec. 14, northeast % Sec.
23, northwest % Sec. 24.

X o~

27 =5

Known constitutent elements
essential to the continued existence of
the delta green ground beetle are the
vernal pools with their surrounding
vegetation, and the land areas which
surround and drain into these pobls.

Dated: August 1, 1980.

Lynn A. Greenwalt,

Director, Fish and Wildlife Service.
[FR Doc. 80-23900 Filed 8-7-80; 8:45 am|
BILLING CODE 4310-55-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 653

Atlantic Herring Fishery

AGENCY: National Oceanic and
Atmospheric Administration (NOAA)/
Commerce.

ACTION: Promulgation of Final
Regulations.

SUMMARY: These final regulations
implement Amendment No. 3
(Amendment) to the Fishery
Management Plan for the Atlantic
Herring Fishery of the Northwest
Atlantic (FMP).

The major provisions of the
Amendment are as follows:

(1) Redefinition of the fishery
management unit;
(2) Establishment of new optimum yields

(OYs);

(3) Allocation of the Gulf of Maine OY;
(4) Establishment of new area/period
harvest allocations.

Proposed regulations and the
Amendment were published March 12,
1980 (45 FR 15955); public comment was
invited for a 60-day period.

EFFECTIVE DATE: August 27, 1980,

FOR FURTHER INFORMATION CONTACT:
Mr. Allen E. Peterson, Jr., Regional
Director, Northeast Region, National
Marine Fisheries Service, 14 Elm Street,
Cloucester, Massachusetts, 01930,
Telephone (617) 281-3600.
SUPPLEMENTARY INFORMATION: The FMP
for the Atlantic Herring Fishery was
prepared